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Committee Report No 3
Constitutional framework of Social Security in South Africa:
regulation, protection, enforcement and adjudication
A.

The Protection of the Right to Access to Social Security

3.1

Introduction

Fundamental reform of South Africa’s social security system aims to redress past injustices,
particularly our legacy of poverty and inequality. This approach is in accordance with the
provisions of the Constitution of the Republic of South Africa 108 of 1996.1 For the first time in
South Africa’s history, the Constitution compels the state to ensure the “progressive realisation” of
social security. Section 27 of the Constitution clearly and unambiguously commits the state to
develop a comprehensive social security system. It affirms the universal right to social security,
including appropriate social assistance2 for those unable to support themselves and their
dependants, mandating the state to take reasonable legislative and other measures, within its
available resources, to achieve the progressive realisation of each of these rights.3
The Constitutional Court has acknowledged on several occasions that socio-economic rights are in
fact justifiable.4 The critical question is how these rights can be adjudicated. The Constitution
imposed obligations on all spheres of the state to realise the right to social security, and the
Constitutional Court has affirmed that many aspects of the socio-economic rights included in our
Bill of Rights are justifiable.
The chapter is divided into three parts. The first part deals with the protection of the right to access
to social security and covers the following issues:
Ø

The status and impact of the Constitution

Ø

Aims and values underpinning the Constitution

Ø

A human rights-based approach

Ø

Some constitutional decisions in the area of social security

Ø

Guiding principles when redesigning the South African social security system: a
constitutional perspective

Ø

An enhanced role for the Human Rights Commission (HRC)

Ø

What is meant by social security from a constitutional perspective

Ø

The constitutional duty to respect, protect, promote and fulfil rights relating to social
security

Ø

Limiting social security rights

Ø

Interpreting social security rights

Ø

The role of the courts as enforcement mechanism
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Ø

Co-operative government and public service conduct

Ø

Administrative justice and the need for a uniform social security adjudication system

Ø

Non-citizens

Ø

The impact of the equality provision

Ø

The impact of the right to property

Ø

The impact of the right to privacy.

The second part focuses on constitutional competencies (powers) and duties, and covers the
following:
Ø

Spheres of competencies and the relationship between the spheres

Ø

National, provincial and local government competence

Ø

The application of the Bill of Rights to the state and to social security laws

Ø

Private institutions, NGOs, CBOs and public institutions and social security delivery

The final part deals with conclusions and recommendations.
3.2

Status and impact of the Constitution

Section 2 of the Constitution5 expresses the role the Constitution is meant to play with regard to
social security regulation, policy-making and administrative practice. It states that the Constitution
is the supreme law of the country; law or conduct inconsistent with it is invalid, and the obligations
imposed by it must be fulfilled. Constitutional supremacy has therefore effectively replaced the
notion of parliamentary sovereignty, in terms of which parliament could enact laws which
discriminated against people and allowed for serious human rights abuses.6
The state is obliged to conform to the rights contained in its Bill of Rights, as they are said to bind
the legislature, the executive, the judiciary and all organs of state,7 as well as, to the extent foreseen
by the Constitution,8 natural and juristic persons. As documented in the discussion below,9 the
courts have not hesitated to enforce the supremacy of the Constitution in the area of social security
in circumstances where its prerequisites have not been adhered.
The assumption can be made that South Africa is a social state.10 The preamble to the Constitution
states that the Constitution as the supreme law of the Republic aims to heal the divisions of the past
and establish a society based on democratic values and to improve the quality of life of all citizens and
free the potential of each person. The cornerstone of a social state is a comprehensive social security
system.11 The wording of the preamble of the Constitution implies that the state has the intention of
creating a comprehensive social security system.
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3.3

Aims of and values underpinning the Constitution

Due to the devastating effects of the apartheid regime on the quality of life of many people in South
Africa, and their enjoyment of socio-economic rights, the overarching aims of the Constitution are
to heal the injustices of the past, to ensure social justice, to improve the quality of life for all South
African citizens (inter alia by alleviating poverty and suffering) and to free the potential of each
citizen.12
In various sections13 of the Constitution reference is made to fundamental values that underpin the
objectives and aims of the Constitution. These values, especially in the South African context, play
an important role as far as the interpretation of the fundamental rights is concerned. In fact, the
Constitutional Court has often reiterated that the meaning of the rights contained in the Bill of
Rights must be determined and understood against the background of past human rights abuses, and
that the Constitution endeavours to bring about reconciliation and reconstruction.14
Courts, tribunals and forums are further compelled by the Constitution, when interpreting the Bill of
Rights, to promote the values that underlie an open and democratic society based on human dignity,
equality and freedom.15 “There can be no doubt that human dignity, freedom and equality, the
foundational values of our society, are denied those who have no food, clothing or shelter.
Affording socio-economic rights to all people therefore enables them to enjoy the other rights
enshrined in the Bill of Rights. The realisation of these rights is also critical to the advancement of
race and gender equality and the evolution of a society in which men and women are equally able to
achieve their full potential.”16 The universal aim and basis for the existence of social security rights
and other social rights pertaining to poverty is to protect a person’s right to human dignity.17 Human
dignity thus as a fundamental constitutional value18 as well as a fundamental right19 contained in the
Bill of Rights plays a very important role with regard to social rights pertaining to the alleviation of
poverty, and the equal treatment of those who are historically deprived.20
Ubuntu or group solidarity has been recognised by the Constitutional Court as a constitutional
value. An outcome of solidarity is the prevention of social exclusion. By way of social security
measures and other measures aimed at the alleviation of poverty a person can be placed in a
position to still fulfil his/her role in society with dignity.21 The International Labour Organisation
(ILO)22 describes the importance of solidarity as follows: “It is not possible to have social security,
worthy of the name, without a consciousness of national solidarity and perhaps—tomorrow—
international solidarity. The effort of developing social security23 must therefore be accompanied by
continuous effort to promote this crucial sense of shared responsibility.”
For a number of reasons, the consciousness of solidarity, which should support all efforts towards
social security, has tended to get weaker as the role of social security has widened.24 In the
development of a social security concept a continuing effort must be made to promote this crucial
sense of shared responsibility—in particular between the well-off members of society and those
who live in conditions of deprivation.25 The aims of social security and other measures targeted at
the alleviation of poverty and social exclusion cannot be achieved if those who benefit from it do
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not play an active role in its development. It is essential for them to participate voluntarily in this
process of change and to accept responsibility for the agencies created for them.26 Another
important aspect to solidarity is the extent to which more advantaged sectors of the community are
prepared to contribute to improving the living conditions of disadvantaged groups in order to
promote a common social citizenship.
Ubuntu27 and nation-building within the South African perspectives can contribute to a sense of
shared responsibility. Mokgoro 28 describes ubuntu as a metaphor for group solidarity where the
group is dependent on limited resources. Mokgoro 29 further states: “People are willing to pool
community resources to help an individual in need. This is captured in some of the African
aphorisms such as ‘a botho ba gago bo nne botho seshabeng’ which, literally translated, means, ‘let
your welfare be the welfare of the nation’.” The Social Welfare White Paper30 describes the
importance of ubuntu as follows: “The principle for caring for each other’s well-being will be
promoted, and a spirit of mutual support fostered. Each individual’s humanity is ideally expressed
through his or her relationship with others and theirs in turn through a recognition of the
individual’s humanity. Ubuntu means that people are people through other people.” Ubuntu as an
aspect of solidarity would need to be considered within the changing socio-economic context and
the impacts of economic globalisation. In this regard the critical role of the state in mobilising social
resources towards overcoming poverty and extreme inequalities would be essential.
The conclusion can thus be reached that group solidarity is not a foreign principle within South
African society. The respect for and promotion of the principle of ubuntu can in fact guarantee the
success of a comprehensive social security system and other measures aimed at the alleviation of
poverty and social exclusion in South Africa. This also emphasises the importance given to group
protection in the fight against poverty and deprivation. Comparative analysis of the recent
Constitutional Court judgement in Grootboom with previous judgements on the enforcement of
social security rights clearly illustrates that courts will more readily come to the assistance of
historically deprived and disadvantaged groups warranting judicial intervention.
3.4

A Human Rights-based approach

The Constitution favours a human-rights friendly approach by giving special protection to certain
fundamental rights. The Constitution contains a Bill of Rights that addresses both civil and political
rights as well as socio-economic rights. No reference is made in the Bill of Rights to the traditional
division31 between first, second and third generation rights. Social rights have exactly the same
status as other civil and political rights.32 The notion of not differentiating between this apparent
“categories” of rights places emphasis on the fact that these rights are interrelated, interdependent
and indivisible.33 The inter-relatedness of these rights, in particular in the South African context,
has recently been emphasised by the Constitutional Court. The Constitutional Court has made it
clear that realising a particular socio-economic right, such as the right to access to housing, would
require that other elements which do at times form the basis of other socio-economic rights, such as
access to land, must be in place as well. 34 Together these rights are mutually supportive and have a
significant impact on the dignity of people and their quality of life.
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Some of these rights also operate in the sphere of social security, being a socio-economic right.
These rights must be given effect in a particular fashion. To determine what the content of each of
these rights is and under what circumstances and how the courts will enforce them, can best be
discerned from the developing jurisprudence in this regard. It is clear that in the broad area of social
protection certain trends are already emerging. It is, therefore, imperative to reflect on these trends
and developments, as they undoubtedly influence the future direction of social security policymaking, regulation and practice.
The constitutional entrenchment of social security rights has significantly strengthened the mandate of
the state to provide comprehensive social protection. The Constitution introduces (in the chapter
dealing with the Bill of Rights) a constitutional imperative whereby the government is compelled to
ensure the “progressive realisation” of the right to access to social security. The Constitution grants to
everyone:
[t]he right to have access to social security, including, if they are unable to support
themselves and their dependants, appropriate social assistance.35
and obliges the state to implement appropriate measures:
[t]he state must take reasonable legislative and other measures, within its available
resources, to achieve the progressive realisation of each of these rights.36
This is a clear and unambiguous undertaking by the drafters of the Constitution to develop a
comprehensive social security system, based on, amongst others, two important paradigms: right of
access for everyone and financial viability. The Constitution places an obligation on the state to ensure
universal access to social security through “reasonable” legislative and other measures. The state is
allowed a certain degree of latitude in relation to three aspects: the progressive realisation of the right,
the taking of reasonable measures and the availability of its resources. The availability of resources is
thus a factor in determining whether the state has taken reasonable measures (see para. 46,
Grootboom). Resource constraints could be a basis for the state justifying its rate of progress in
achieving the full realisation of social security rights.
When this obligation imposed on the state in terms of section 27(2) is read in conjunction with
section 2 (which contains the general requirement that the obligations imposed by the Constitution
must be fulfilled), the assumption can be made that the fundamental right to access to social
security is enforceable, because section 2 explicitly states that duties imposed by the Constitution
must be performed. This is fortified by the constitutional provision (discussed in more detail below)
that the state must respect, protect, promote and fulfil the rights in the Bill of Rights.37 In the 1997
White Paper for Social Welfare38 this assumption is confirmed:
The general long-term objective is to have an integrated and comprehensive social
security system supported by the collective potential of existing social and
development programmes. This would be supported by a well-informed public,
which is economically self-reliant, in a country which has active labour market
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policies aiming at work for all, while accepting that all will not necessarily have
formal employment. Where these broad goals cannot be met, social assistance
should be a reliable and accessible provider of last resort. A comprehensive and
integrated social security policy is needed to give effect to the constitutional right
to social security.
This right to access to social security is reinforced by other fundamental rights, such as the right to
have access to healthcare services,39 to sufficient food and water,40 to adequate housing,41 and the
right to education,42 as well as the right of children to basic nutrition, shelter, basic healthcare
services and social services.43 Together these rights can be said to ensure, from a constitutional and
human rights perspective, adequate social protection.44 There are, of course, also other fundamental
rights, which evidently play a significant role in the context of South African social security, such
as the right to equality,45 the right to privacy,46 the right to property47 and the right to just
administrative action.48 The state is obliged to respect, protect, promote and fulfil all of these
fundamental rights.49
3.5

Some Constitutional decisions in the area of Social Security

The Grootboom case has given guidance on the principles applicable to the interpretation of the
socio-economic right of access to adequate housing in section 26.50 Because of similar drafting, it is
relevant to the right of access to social security in section 27.
How far may a court be prepared to go? In its first certification judgement the Constitutional Court
remarked:
It is true that the inclusion of socio-economic rights may result in the courts
making orders which have direct implications for budgetary matters. However,
even when a court enforces civil and political rights such as equality, freedom of
speech and the right to a fair trial, the order it makes will often have such
implications. A court may require the provision of legal aid, or the extension of
state benefits to a class of people who formerly were not beneficiaries of such
benefits. In our view it cannot be said that by including socio-economic rights
within a bill of rights, a task is conferred upon the courts so different from that
ordinarily conferred upon them by a bill of rights that it results in a breach of the
separation of powers.51 (own emphasis)
In the most comprehensive judgement on social security-related rights to date, Government of RSA v
Grootboom and others,52 the Constitutional Court provided explicit guidance. In particular the
Constitutional Court commented on the state’s obligations under section 26, which gives everyone the
right of access to adequate housing, and section 28(1)(c), which affords children the right to shelter.
The case concerned the forcible removal of a large number of children and their families occupying
land illegally, without making available to them alternative facilities. Due to the vast number of issues
dealt with by the Constitutional Court and the range of principles developed in the process, it is worth
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quoting directly from the summary (salient issues flowing from the judgement are discussed in
different parts of the report):
In a unanimous decision … it was noted that the Constitution obliges the state to
act positively to ameliorate the plight of the hundreds of thousands of people
living in deplorable conditions throughout the country. It must provide access to
housing, health-care, sufficient food and water, and social security to those unable
to support themselves and their dependants. The Court stressed that all the rights
in the Bill of Rights are inter-related and mutually supporting. Realising socioeconomic rights enables people to enjoy the other rights in the Bill of Rights and
is the key to the advancement of race and gender equality and the evolution of a
society in which men and women are equally able to achieve their full potential.
Human dignity, freedom and equality are denied to those without food, clothing or
shelter. The right of access to adequate housing can thus not be seen in isolation.
The state must also foster conditions that enable citizens to gain access to land on
an equitable basis. But the Constitution recognises that this is an extremely
difficult task in the prevailing conditions and does not oblige the state to go
beyond its available resources or to realise these rights immediately. Nevertheless,
the state must give effect to these rights and, in appropriate circumstances, the
courts can and must enforce these obligations. The question is always whether the
measures taken by the state to realise the rights afforded by section 26 are
reasonable. To be reasonable, measures cannot leave out of account the degree
and extent of the denial of the right they endeavour to realise. Those whose needs
are the most urgent and whose ability to enjoy all rights is most in peril must not
be ignored. If the measures, though statistically successful, fail to make provision
for responding to the needs of those most desperate, they may not pass the test of
reasonableness….Although the overall housing programme implemented by the
state since 1994 had resulted in a significant number of homes being built, it
failed to provide for any form of temporary relief to those in desperate need, with
no roof over their heads, or living in crisis conditions. Their immediate need could
be met by relief short of housing which fulfils the requisite standards of durability,
habitability and stability.
In another judgement it was made clear that a court must be slow to interfere with rational decisions
taken in good faith by the political organs and (medical) authorities whose responsibility it is to deal
with matters entrusted to these institutions.53 However, the Constitutional Court also made it clear that
there will be instances where the larger needs of society, as opposed to the specific needs of particular
individuals, may have to be given priority.54
From other judgements in the broad area of social security, it is apparent that the Constitutional Court
will not interfere easily with the underlying structure or financial balance of (publicly organised) social
security schemes.55
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3.6

Guiding Constitutional principles when redesigning the South African
Social Security System

Bearing in mind the provisions of the 1996 Constitution, relevant international law developments
and obligations, and the decisions of the Constitutional Court thus far, the following could be said
to constitute important elements of and guiding principles for redesigning the South African social
security system. The list is not meant to be exhaustive, but only to highlight some of the most
important elements on an inclusive basis:
3.6.1

The power of the courts to interfere and remedies at the disposal of the courts: courts have
the power to enforce socio-economic rights and in particular the right to access to social
security and other social security related rights. Wide-ranging remedies are at the disposal
of the courts in this regard. This may result in courts making orders, which have direct
implications for budgetary matters.56

3.6.2

A comprehensive and integrated approach required: the Constitutional Court has affirmed
that all the rights contained in the Bill of Rights are interrelated and mutually supporting.57
It is, therefore, not sufficient to attempt to adopt measures which give effect to the right to
access to social security in isolation. In concrete terms this implies that when redesigning
the social security system the state must ensure that: (a) all related constitutional values
and rights, such as human dignity, freedom and equality, be given effect to; and (b) access
is granted to resources which are necessary for the realisation of the right to access to
social security and other related rights, with particular reference to food, clothing and
shelter and, where appropriate, land. This could be effected by a package approach, in
particular in the area of social assistance, whereby the provision of a baseline of services,
transfers and resources to (in particular) those in need is ensured as a matter of priority.
The constitutional and developmental imperative for universal basic income support has to
be considered within a comprehensive package of measures to address structural poverty.
This would imply that the role of social assistance as a major programme in poverty
alleviation is reinforced beyond a residual function to one that is developmental. “In the
light of the extreme inequalities in South African society, a major social assistance
programme of this nature is also a mechanism for income redistribution thus promoting
greater social stability and reconciliation.”58

3.6.3

The need for a policy-based programme and legislative implementation: the Constitution
requires the devising, formulation, funding and implementing, as well as the constant
review, within the resources available, of a comprehensive and co-ordinated programme
with well-targeted policies. These have to be reasonable both in their conception and their
implementation, and must be implemented by the executive and through legislative
intervention.59 Provided that the measures adopted are reasonable, the Constitutional Court
will generally speaking also uphold a social security programme, which institutionalises
social security provision.
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3.6.4

A range of reasonable measures at the disposal of government and the legislature: as long
as the measures aimed at redesigning the social security system are reasonable in their
conception and implementation, the courts will not consider whether other more desirable
or favourable measures could have been adopted or whether public money could have been
better spent.60 There is also some indication that the courts will not interfere with rational
decisions (on budgets) taken in good faith.61 A wide range of available options may,
therefore, be considered and adopted by the state. The measures adopted may, subject to
the constraints of the equality right, differentiate on the basis of past exclusion and
disadvantage, and on the basis of socio-economic status. The reasonableness of the
measures will be evaluated against criteria such as:
Ø

The social, economic and historical context of the deficiencies in the system the
measures aim to address.

Ø

The institutional capacity to implement the programme adopted.

Ø

Whether the programme is balanced, flexible and open to review, and makes
appropriate provision for attention to the deficiencies in the system and to short-,
medium- and long-term needs.

Ø

Whether the programme is inclusive and does not exclude a significant segment of
society.

Ø

Whether the measures ensure that basic human needs are met and takes into account
the degree and extent of the denial of the right they endeavour to realise.

Ø

Whether the programme and measures ensure that a larger number of people and a
wider range of people as time progresses benefit from them.

3.6.5

Allocating responsibilities and empowering implementing and delivery institutions: a
reasonable programme must clearly allocate responsibilities and tasks and ensure
appropriate financial and human resources.62 This does not only apply to the various
spheres of government (national, provincial and local), but also to non-governmental
(NGO) organisations and other private providers. The responsibility in the areas of social
security implementation and service delivery is shared not only by state institutions at the
various levels, but also by other agents within our society, including individuals
themselves. They must be enabled by legislative and other measures to provide housing.
National government bears the overall responsibility for ensuring that the state complies
with its constitutional obligations.63

3.6.6

Sufficient budgetary support required: while courts will be hesitant to interfere in
budgetary provision in the area of social security, the Constitutional Court indicated in its
certification judgement, as noted above,64 that courts could grant orders which may have
budgetary implications. In Grootboom the Constitutional Court stressed, within the context
of the right to access to housing, that effective implementation requires at least adequate
budgetary support by national government.65 It emphasised that it is essential that a
reasonable part of the national housing budget be devoted to granting relief to those in
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desperate need, but that the precise allocation is for national government to decide in the
first instance.66 Guidelines drawn up in the wake of budget constraints have to be
reasonable.67
3.6.7

The constitutional focus on vulnerable groups: provision has to be made for the most
vulnerable and desperate in society.68 The courts may or may not be hesitant to grant relief
where individuals assert their constitutional rights. However, where communities are
negatively affected, and the right infringed is fundamental to the well-being of (categories
of) people (such as housing), the Constitutional Court appears to be more willing to
intervene. This is in particular the case where the said communities have historically been
marginalised and/or excluded or appear to be particularly vulnerable. A statistical advance
may not be enough and the needs that are the most urgent must be addressed; it is not only
the state that is responsible for the provision of (for example) houses, but it may be held
responsible if no other provision has been made or exists.69 How to establish priorities in
view of limited resources remains, of course, one of the greatest challenges.

3.6.8

The inadvisability of retrogressive measures: in keeping with the principles set out above,
as well the views adopted in respect of the provisions of the International Covenant on
Economic, Social and Cultural Rights,70 retrogressive measures (such as the phasing out or
downscaling of a particular social security scheme or grant) are prima facie incompatible
with the obligation to progressively realise the right to (access to) social security and social
assistance. Any such reduction or downscaling will be subject to the courts’ careful
consideration. Of course, it remains possible to adopt replacement programmes, which
provide, at the least, the same or similar standard of living.

3.7

The role and approach of the Human Rights Commission

3.7.1

Role of the HRC

The Constitution grants an important role to the South African Human Rights Commission (HRC) in
the area of fundamental rights advocacy, promotion, and monitoring.71
One of the most significant functions of the HRC is the evaluation of annual reports from organs of
state, in order to determine to what extent these organs of state have taken measures to realise the
socio-economic rights enshrined in the Constitution, in particular the rights relating to housing,
healthcare, food, water, social security, education and the environment.72
In its oral submission to the Committee the HRC pointed out that it fulfils its constitutional mandate by
undertaking research in order to produce protocols to organs of state;73 by submitting reports to
parliament and making them available to organs of state; by receiving individual complaints and
involving itself in particular meritorious court actions (it intervened in the Grootboom case as amicus
curiae); and by monitoring compliance with the order of a Constitutional Court, when requested to do
so by the Constitutional Court (as has been the case in the Grootboom matter).
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3.7.2

Approach of the HRC

In its first two annual Socio-Economic Rights Reports (1997-1998 and 1998-1999) the South African
HRC commented on constitutional aspects of the right to access to social security, apart from
commenting on other social security-related rights as well. It was fairly critical of the area of social
assistance. It noted that the social assistance notion adopted for purposes of the Social Assistance Act74
is too narrow from a constitutional perspective, as it restricts the term to income replacement grants
system.
In both its oral and written submissions the HRC has dealt with particular problems in the South
African social security system. It highlights the following from the perspective of the requirements of
the South African Constitution:
Ø

The need for a proper concept of social security for South Africa

Ø

The exclusionary nature of the South African social security system, in particular as far as the
unemployed, the self-employed and the atypically employed are concerned.

Ø

The limited reach of the present system, as it benefits only a small proportion of the groups it
is meant to target.

Ø

Proper expenditure targeting in order to reach the poor, the vulnerable and people with special
needs.

Ø

Ill-defined and inappropriate criteria for the allocation of social assistance, resulting in poor
targeting of support measures.

Ø

Developing minimum standards for defining the realisation of the right to social assistance,
with reference to issues such as whether the minimum levels of social grants are sufficient to
ensure a minimum subsistence level. 75

Ø

Other limitations, such as the absence of effective mechanisms for preventing people from
benefiting from different sources of assistance simultaneously.

Ø

Insufficient regulation of private (employer-based) forms of social security.76

Ø

The vast range of administrative problems.

Ø

The need to review legislation and test its appropriateness in the light of the 1996
Constitution.

Ø

Specific gaps in old-age provisioning, which leave old people without specially targeted
services.

Ø

The insufficient level of the Child Support Grant, the low take up of the grant, the violation of
the rights of children by not providing adequately for children above the age of six, and the
special needs of homeless and street children.

Ø

The lack of universal coverage in healthcare and addressing the needs of the poor and people
with HIV/AIDS.
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Ø

The exclusionary provisions of the Unemployment Insurance Act, and the need to increase
employability, especially for school leavers.

3.7.3

An enhanced role for the HRC

As there appears to be a need to give guidance to government departments and other stakeholders in
regard to the implementation of socio-economic rights, a more intensive intervention by an
appropriately mandated and equipped institution is required. It is, therefore, suggested that an
enhanced monitoring, interrogative and enforcement role for the HRC is envisaged in order to give
meaningful effect to the right to access to social security and other social security-related
fundamental rights. International experience may be of assistance. The supervisory process of the
International Covenant on Economic, Social and Cultural Rights (ICESCR) provides that state
representatives and the supervisory committee under the ICESCR enter into dialogue in order to
address problem areas in the report. No similar provision or practice exists within the South African
system. It is suggested that dialogue between the HRC and the relevant organs of state take place on
a regular basis.
The Commission and representatives of different government departments together with other role
players such as NGOs and community-based organisations (CBOs) must enter into dialogue in
order to constructively identify deficiencies in the present system as well as work together to define
and describe the content of social security rights.
The HRC must also monitor whether the different state organs had indeed followed the
Commission’s findings and recommendations. If not, and if the relevant organ of state cannot
justify the fact why it did not follow these recommendations, the committee should be able to
enforce the recommendations by way of a declaratory order.
3.8

What is meant by Social Security from a Constitutional perspective?

3.8.1

Overall framework

In keeping with the discussion above,77 it is recommended that in addition to the concept of “social
assistance” contained in the applicable legislation a broader concept called social protection be used
to incorporate benefits and services that have developmental objectives. Furthermore, it is
incumbent on government to set minimum standards to define the right to access to social security
and its realisation. This has to be done within the framework of the overall goals of the social
security system envisaged by government.
Given the socio-political and economic history of South Africa, it is recommended that the goal of
addressing poverty be adopted as key to social protection. Other goals to be incorporated relate to
the constitutional values and principles, such as equality, non-sexism and non-racism. The
definitional standards adopted have to be applied and implemented in programmatic fashion
according to a suitable timeframe, setting out the goals to be achieved, mapping the different
programmes and systems, determining the priority order, and indicating the targets.
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Clearly evident from the wording of section 27(1)(c), is that the intention of access to social
security in the comprehensive sense, and the specific issue of social assistance. The former would
also incorporate the social insurance system (e.g. contribution-based systems such as Compensation
for Occupational Injuries and Diseases Act (COIDA), the Road Accident Fund (RAF) and
Unemployment Insurance Fund (UIF), as well as, occupational retirement schemes). The latter
would refer to both monetary and non-monetary assistance measures, whether the aim thereof is
income replacement or to afford other kinds of assistance government provision (e.g. programmes
for the poor and the elderly).
Adopting a purposive approach towards the interpretation of fundamental rights, the underlying
rationale and purpose of the right to access to social security and to social assistance is to provide to
everyone an adequate standard of living. This is also in accordance with the International Covenant
on Economic, Social and Cultural Rights. In this regard social assistance (which could take the form
of minimum income support measures) becomes a constitutionally-mandated way of ensuring an
adequate standard of living for “those unable to support themselves and their dependants”.
In developing and interpreting the concept of social security for constitutional purposes, it might be
apposite to take note of developments internationally and in terms of enlightened social security
thinking. In this regard the following:
Ø

It is generally accepted in social security thinking and policy-making that social security is
not merely curative (in the sense of providing compensation), but also preventative and
remedial in nature.78 The focus should be on the causes of social insecurity (in the form of,
amongst others, social exclusion or marginalisation), rather than only the effects.

Ø

This implies that measures aimed at preventing human damage (e.g. employment creation
policies; health and safety regulation; preventative health care) and remedying or repairing
damage (e.g. re-skilling/retraining; labour market and social integration) should be adopted
as an integral part of the social security system, alongside compensatory measures.
Comprehensive coverage and indemnification are considered as part of social security
when: firstly, reasonable measures have been taken to prevent human damage; secondly,
reasonable steps have been put in place to repair such damage; and, thirdly, reasonable
compensation is provided if and to the extent that damage appears to be irreparable.79

Ø

An overall aim, which directs and informs the social security concept and the areas
covered by such a concept, has to serve as the point of departure. Within the context of
such an overall aim a distinct social security system can be developed, without being
restricted to a mere contingency or risk-category approach.

Ø

As suggested earlier in this paragraph, it is recommended that addressing poverty should
be adopted as one of the key goals of a comprehensive social security system. Other goals
also have to be developed, and should factor in constitutional values and principles, such as
equality, non-sexism and non-racism.

Ø

Berghman suggests that such an overall aim or ideal should strive for a state of (complete)
protection against human damage.80 The concept “damage” should be interpreted broadly
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to cover both loss of labour income and loss of health or well-being. Such a broadened
concept of social security covers not merely the fiscal and occupational welfare of the
individual concerned, but also the handicap, which the damaged person encounters in
his/her contacts with his/her human and material environment—i.e. his/her social
welfare.81 A social security system which does not deal effectively with the social
deprivation, exclusion or marginalisation of an affected individual or community is
doomed to eventual failure, as it does not address social insecurity at its roots.
Ø

Does the social security concept merely cover measures of a public nature? Modern social
security thinking suggests that an operational division of social security is needed, instead
of describing the existing patchwork of schemes and operations that may fit experiences of
social protection. It is thus suggested that social, fiscal and occupational welfare measures,
collectively and individually, whether public or private or of mixed public and private
origin, be taken into account when developing coherent social security policies.

Ø

A range of relevant state-provided social and fiscal measures with other collective,
individual and/or private arrangements established to provide security would form a
comprehensive social protection system.82 These other arrangements would include nontraditional forms of protection, such as study grants, housing benefits, food and the
provision of transport. It would also include informal arrangements, forms of family
solidarity and private insurance aimed at guaranteeing social security. This is of particular
importance to developing countries, where the traditional social security contingency
approach is either unaffordable or often unable to address the essential issues and
perceived needs associated with social insecurity at the core level. 83 The point to note here
is that section 27(2) places the duty to ensure access to social security on the state. While
this does not preclude the state relying on private mechanisms, it retains ultimate
responsibility for ensuring that the package of measures adopted is sufficient. It also has
the responsibility to adopt an adequate regulatory framework for the private sector, and to
regulate it effectively.

Ø

A view, which includes private arrangements within the broader framework of social
security, would have to consider the constitutional limitations, which may exist in this
regard. The application of the right to access to social security to the private sphere does
not follow automatically as a matter of fact or law—this will only be possible if the
qualifying conditions for private sphere application set out in section 8(2) and (3) of the
Constitution are met (taking into account the nature of the right and of any corresponding
duty that may be imposed). It is suggested that this (i.e. extension into the private sphere)
will be possible if the said arrangements and the regulation thereof serve the purpose of
fostering social security, and if the regulation of same is restricted to, for example,
mandating the establishment of such a scheme and regulating its social security objectives
and/or activities (but not the detailed content of such private arrangements), leaving a
considerable scope for private action and initiative.84

Ø

A wider view of the social security concept would require an integrated, comprehensive
and co-ordinated approach to social security.85 It makes no sense to view the different
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parts, measures and objectives of the system in isolation, as a close interrelationship exists
between these, and as modifications and developments in one area often have implications
in other areas.
Ø

An integrated approach would also enable one to identify disparities in the system as a
whole (e.g. the structure of the present system clearly strengthens and perpetuates forms of
inequality and patterns of social exclusion and deprivation).

Ø

An integrated perspective would enable policy-makers to develop medium- and long-term
strategies and policies in order to give effect to the constitutional obligation to take
reasonable steps, within the state’s available resources, to ensure the progressive
realisation of the right to access to social security.86 This would also necessitate
administrative co-ordination of the system.

Ø

Some measure of (social) solidarity and spreading of risk is required for the effective
functioning of a social security system.87

Ø

It is submitted that a well-structured and properly regulated measure of social solidarity
across the system is imperative in the South African context, given the huge disparities in
the system as it is presently structured. This might entail the imposition of compulsory
membership of schemes, which fulfil social security aims, and for arranging for a
graduated scale of benefits.88 The principle of ubuntu is entrenched in our constitutional
jurisprudence and serves as a South African variant of the principle of social solidarity.89

Ø

Social and labour market integration should as a matter of principle and policy be regarded
as an integral part and primary goal of social security. Berghman indicates that obligatory
social security schemes are elaborated in such a way that insurability and entitlement to
benefits are made conditional on the work effort—in this way, social security schemes
confirm and socially reinforce the work effort.90 Social assistance, therefore, operates as a
bypass mechanism only in those cases where integration into the labour market is no
longer possible or desirable.91

Ø

It is recommended that the establishment of a comprehensive social security system with
clear goals and objectives is set at national level. This will give clarity to and drive the
reform of social security.92 As suggested above, it is recommended that addressing
structural poverty should be adopted as one of the key goals of a comprehensive social
security system.

Ø

Overall aims should be formulated. Several other issues of principle should for policy and
clarity purposes be decided upon and made known—such as the model(s) which will be
applied, the funding sources and financing procedures, the type and scope of benefits,
underlying principles (e.g. links with the labour market), scope of coverage, etc.93

Ø

Goals must be informed by the specific constitutional regulation of social security in a
particular country. In the South African context this implies that regard must be had to the
constitutional obligation to effect progressive realisation of the right to access to social
security,94 the importance of incorporating constitutional values such as human dignity
when the social security system is reformed, the role occupied by other associated
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fundamental rights (e.g. housing, health), and the impact of general constitutional
principles and rights (e.g. equality, property, privacy).95
3.8.2

Specific considerations

It is significant that the right to access to social assistance is constitutionally qualified. Section
27(1)(c) stipulates that everyone has the right to access to “ … appropriate social assistance, if they
are unable to support themselves and their dependants”.96 Although a universal or broad categorical
approach is, strictly speaking, not demanded, such an approach would be regarded as (partly)
fulfilling the constitutional duty to grant access to social assistance.97
It is necessary to interpret the constitutional concepts of “social security” and “social assistance”
within the broader context of the Bill of Rights and, in particular, the other socio-economic rights
which have a bearing on the right to access to social security. This flows from the fact that these
rights are interrelated and mutually supporting,98 as well as from the multi-dimensional nature of
these concepts and the multi-actor responsibility foreseen by the Constitution. For example, while
the right to access is granted to “everyone”, it is clear that the rights of children in this regard are
exercised mainly via their parents and families.99 In these cases where family support is available,
the role of the state is restricted to provide the legal and administrative infrastructure necessary to
ensure that children are accorded the protection contemplated by the Constitution.100 In addition,
according to the Constitutional Court in Grootboom, the state is required to fulfil its constitutional
obligations to provide families with access to land, access to adequate housing, as well as access to
healthcare, food, water and social security.101 Moreover, the protection of children outside of the
family environment, as it is conventionally understood, must be ensured.
Some of the other questions to be decided include the interpretation to be afforded to the notions of
“dependant” and “unable”. It is suggested that a broad interpretation be appropriate, as a narrow
view would still exclude millions of people in South Africa from an adequate standard of living.
This would mean that “dependant” is not restricted to those dependants, in respect of whom there is
a legal duty to provide maintenance, but that factual dependants are included as well. This would
certainly be in keeping with the concrete South African care context as has already been recognised,
to some extent, by the South African legislature.102 Furthermore, being unable to support oneself
and one’s dependants is not restricted to those who are physically or mentally unable to do so due to
old age, illness or incapacity. The inability could also result from the unavailability of employment
and the inability to pursue other income-generating activities. Such a broad interpretation is in
accordance with South African realities relating to long-term and systemic unemployment, and
widespread poverty.
3.8.3

Implications for implementation

For the right to access to social security (and the other social security-related rights) to fully mature
and to be known and directly enforceable, the state should initiate legislation which must provide
for the substantive rights capable of being claimed (what actually should be claimed); the procedure
and mechanism for claiming such rights (how the rights should be claimed); and where (venue) the
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rights should be claimed. On the question of how and where the right should be claimed, the
Committee is also concerned with the institutions that will hear and determine disputes arising from
claims for social security benefits provided for under the relevant legislation.
3.9

The Constitutional duty to respect, protect, promote and fulfil rights
relating to Social Security

As mentioned above, in certifying the 1996 Constitution the Constitutional Court acknowledged
that socio-economic rights are in fact enforceable even if they give rise to budgetary
considerations.103 Section 7(1) of the Constitution states that the Bill of Rights is a cornerstone of
democracy in South Africa. It enshrines the rights of all people in the country and affirms the
democratic values of human dignity, equality and freedom. Section 7(2) places a duty on the state to
respect, protect, promote and fulfil the rights in the Bill of Rights.
On a primary level the duty to respect requires negative state action and the courts will only expect
the state not to unjustly interfere with a person’s fundamental rights.104 This is known as negative
enforcement by the courts. In the area of social security this would, amongst others, entail that the
state should allow individuals to insure themselves against particular contingencies.
The duties to protect, promote, and fulfil places a positive duty on the state and it is argued that this
duty also requires positive action from the courts. On a secondary level all fundamental rights
require the state to protect citizens from political, economic and social interference with their stated
rights.105 This obligation does not, as such, require that the state distribute money or resources to
individuals, but requires setting up a framework wherein individuals can realise these rights without
undue influence from the state. It requires in particular that the state protects especially vulnerable
groups and encompasses protection against third (non-state) party violations of these rights.
Practically this would, for example, mean that pensions, medical insurance and unemployment
insurance legislation should be construed in such a manner that they sufficiently protect individuals
against discrimination in acquiring benefits. In a number of cases106 the right to just administrative
action (section 33) has been used to protect people’s social security (social assistance) rights.
At tertiary level section 7(2) requires that the state promote and fulfil everyone’s rights.107 The
beneficiary has the right to require positive assistance, or a benefit or service from the state.
“Promotion” means that the relevant legislative, executive and judicial frameworks for the
realisation of, for example, the right to access to social security, have to be both in place and
effective. “Fulfilment” in this context means to provide opportunities for individuals or associations
to realise the rights and/or to provide for the fulfilment of the right by directly providing for the
need, for example by making available resources for the acquisition thereof. For example, in the
Grootboom case the Constitutional Court found that the state has a duty to provide emergency
housing (i.e. shelter) to particularly needy and vulnerable groups of persons, should they not be able
to provide in this for themselves.
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O’Regan 108 also suggests a fourth level of obligation: a right may place an obligation on the state to
act rationally and in good faith, and require that it justifies its failure to carry out its obligations. In
other words, there must be a good reason for the state not to respect, protect, promote, and fulfil a
right.109
3.10

Limiting Social Security Rights

3.10.1 Introduction
Fundamental rights, including the constitutional rights relating to social security, are not absolute,
but may be subject to limitations of a reasonable nature. Two forms of limitation have to be
considered. Firstly, the limitation must comply with the requirements contained in the (general)
limitation clause (sometimes referred to as external limitations),110 bearing in mind relevant factors,
some of which are explicitly mentioned in the Constitution.111 Secondly, the limitation can also be
justified on the basis of the specific qualifications contained in respect of a particular right
(sometimes referred to as internal limitations or qualifiers). This means, in the event of the right to
access to social security, that the state is required to take reasonable measures, bearing in mind
available resources, to achieve the progressive realisation of the said right.112 In Soobramoney v
Minister of Health (Kwazulu-Natal) 113 Chaskalson P pronounced: “What is apparent from these
provisions is that the obligations imposed on the state by ss 26 and 27 in regard to access to
housing, healthcare, food, water and social security are dependent upon the resources available for
such purposes, and that the corresponding rights themselves are limited by reason of lack of
resources.”114
3.10.2 External limitations
In S v Zuma 115 the Constitutional Court stated that constitutional analysis contains two phases.116 In
the first phase the applicant must show that there was an infringement on the duty to respect,
protect, promote, and fulfil the rights in the Bill of Rights. In the second phase the respondent must
show that the infringement was justifiable and that the right was legitimately restricted in
accordance with the general limitation clause contained in section 36 of the Bill of Rights.
Section 7(3) refers to external limitations by stating that the rights in the Bill of Rights are subject to
the limitations contained in or referred to in section 36 (the general limitation clause), or elsewhere
in the Bill (the specific or internal limitations contained within the framework of specific
fundamental rights). It is, therefore, important to establish the extent of limitations on the right to
access to social security.
Section 36 of the Constitution, which reflects the influence of Canadian jurisprudence, subjects a
limitation of a fundamental right to a threefold test, in terms of which the limitation must be:
Ø

Contained in a law of general application

Ø

Reasonable

48

Ø

Justifiable in an open and democratic society based on human dignity, equality and
freedom.

Generally speaking and in keeping with constitutional jurisprudence in countries with entrenched
bills of rights, two questions should be asked in order to determine whether a limitation of a
fundamental right passes constitutional muster. Firstly, has there been an actual or threatened
infringement of the right in question? Secondly, is there sufficient justification for the
infringement?117
In keeping with developments in other systems, both the Constitutional Court118 and the
Constitution itself,119 it is accepted that the following criteria should be considered when the
justification of the infringement is in issue, namely:120
1.

Does the limitation serve a legitimate purpose of sufficient importance?

2.

Is there a sufficient relationship between the limitation and the purpose, in other words,
does the limitation not restrict the right in question more than is necessary?

3.

Is there no other reasonable alternative through which the objective can be attained?

What does this mean for the limitation of social security rights? These basic principles imply that
the courts’ review legislative and other acts according to the principle of proportionality or
alternative means (rationality) and/or according to the principle of reasonableness (balance).121 In
terms of the principle of proportionality the court sets aside an act which restricts a fundamental
right (such as the right to access to social security) unnecessarily or gratuitously. An example would
be where the classification or criteria adopted to indicate beneficiaries of a particular state project
(such as a social relief programme) are not sufficiently determined, with the result that certain
groups are, contrary to the intention of the programme, excluded. The recently decided Grootboom
case122 provides a telling example. In this case the Constitutional Court found that although the
overall housing programme implemented by the state since 1994 had resulted in a significant
number of homes being built, it failed to provide for any form of temporary relief to those in
desperate need, with no roof over their heads, or living in crisis conditions. In terms of the principle
of reasonableness or balance an act is declared unconstitutional if there is a radical imbalance
between the public interest served by the act and the limitation infringing the social and economic
sphere of people’s lives.
Any infringement on the duty to respect, protect, promote, and fulfil the right to access to social
security by current and future legislation will have to measured against the provisions of section
36(1) of the Constitution. Current social assistance legislation includes the Social Assistance Act 59
of 1992, Special Pensions Act 69 of 1996, Demobilisation Act 99 of 1996 and the Promotion of
National Unity and Reconciliation Act 34 of 1995. Legislation regarding social insurance includes
the Unemployment Insurance Act 30 of 1966 and Compensation of Occupational Injuries and
Diseases Act 130 of 1993.
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3.10.3 Internal limitations
The state’s duty to respect, protect, promote, and fulfil the right to access to social security is further
qualified by the phrasing of section 27(2). Section 27(2) states that the state must take reasonable
legislative and other measures, within its available resources, to achieve the progressive realisation
of each of these rights. The inclusion of these qualifications is an acknowledgement that the right to
access to social security cannot be fulfilled by the state immediately and completely.
The Constitutional Court in the case of The Government of the Republic of South Africa and Others
v Grootboom and Others123 shed light on the meaning of these different provisions in sections 26(2)
en 27(2) and the manner in which the courts are prepared to enforce socio-economic rights.124
3.10.3.1 “Reasonable legislative and other measures”
In Grootboom the Constitutional Court laid down important principles concerning the requirement
that the state must take reasonable legislative and other measures.
A court considering reasonableness will not enquire whether other more desirable
or favourable measures could have been adopted, or whether public money could
have been better spent. The question would be whether the measures that have
been adopted are reasonable. It is necessary to recognise that a wide range of
possible measures could be adopted by the state to meet its obligations. Many of
these would meet the requirement of reasonableness. Once it is shown that the
measures do so, this requirement is met.”125 The court also stressed that the
policies and programmes must be reasonable both in their conception and their
implementation.126
The Constitutional Court127 further remarked:
Reasonableness must also be understood in the context of the Bill of Rights as a
whole. A society must seek to ensure that the basic necessities of life are provided
to all if it is to be a society based on human dignity, freedom and equality. To be
reasonable, measures cannot leave out of account the degree and extent of the
denial of the right they endeavour to realise. Those whose needs are the most
urgent and whose ability to enjoy all rights therefore is most in peril, must not be
ignored by the measures aimed at achieving realisation of the right. It may not be
sufficient to meet the test of reasonableness to show that the measures are capable
of achieving a statistical advance in the realisation of the right. Furthermore, the
Constitution requires that everyone must be treated with care and concern. If the
measures, though statistically successful, fail to respond to the needs of those
most desperate, they may not pass the test.128
It would, therefore, appear that in view of the judgement in the Grootboom case that the
Constitutional Court is prepared to go further than to (merely) investigate the rationality and bona
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fides of the executive and the legislature. What essentially has to be determined is whether the
socio-economic programme and the implementation thereof were reasonable.
From this it follows that regard must be had to the extent and impact of historical disadvantage.
Furthermore, particularly vulnerable groups may not be neglected. Finally, basic human dignity
must be seen to be accorded to everyone when a social security programme is constructed and
implemented.
In its interpretation of similarly worded provision of the International Covenant on Economic,
Social and Cultural Rights129 the responsible United Nations Committee on Economic, Social and
Cultural Rights (UNCESCR)130 has been of the opinion that if the state is a developing country, or
is experiencing economic difficulties, it must at least realise the so-called “minimum core
obligations”.131
However, in Grootboom the Constitutional Court found the investigation into minimum core
obligations to be inapplicable in the South African context.132 It concluded that the real question in
terms of the South African Constitution is whether the measures taken by the state to realise social
rights are reasonable.
3.10.3.2 “Progressive realisation”
The wording of the phrase “progressive realisation” is similar to the phrase used in article 2(1) of
the ICESCR. In Grootboom the Constitutional Court applied the interpretation of the UNCESCR on
the meaning of this phrase. The UNCESCR133 summarises the provision relating to the requirement
of “progressive realisation” of socio-economic rights as follows:
On the other hand, the phrase must be read in the light of the overall objective,
indeed the raison d’être, of the Covenant which is to establish clear obligations
for state parties in respect of the full realisation of the rights in question. It thus
imposes an obligation to move as expeditiously and effectively as possible
towards the goal...
The UNCESCR134 further mentions that:
any deliberately retrogressive measures
‘ would require the most careful
consideration and would need to be fully justified by reference to the totality of
the rights provided for in the Covenant and in the context of the full use of the
maximum of available resources..
The UNCESCR further stated that the ultimate objective of the covenant is the “full realisation”135
of the rights.136 The fact that the “full realisation” is subject to the condition of progressiveness, is
merely a recognition of the fact that the full realisation of all socio-economic rights will generally
not be able to be achieved in a short period of time.137
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The Constitutional Court stated that “progressive realisation” shows that it was contemplated that
the right could not be realised immediately, but the goal of the Constitution is that the basic needs
of all in our society be effectively met and the requirement of progressive realisation means that the
state must take steps to achieve this goal. 138 It continued:139
It means that accessibility should be progressively facilitated: legal,
administrative, operational and financial hurdles should be examined and, where
possible, lowered over time. Housing must be made more accessible not only to a
larger number of people but to a wider range of people as time progresses.
3.10.3.3 “Within the available resources”
The Constitutional Court in Grootboom140 referred to the judgement in the case of Soobramoney v
Minister of Health (KwaZulu-Natal),141 where the meaning of the phrase “available resources” was
interpreted as follows:
What is apparent from these provisions is that the obligations imposed on the state
by sections 26 and 27 in regard to access to housing, healthcare, food, water and
social security are dependent upon the resources available for such purposes, and
that the corresponding rights themselves are limited by reason of the lack of
resources. Given this lack of resources and the significant demands on them that
have already been referred to, an unqualified obligation to meet these needs would
not presently be capable of being fulfilled. This is the context within which
section 27(3) must be construed.142
In the Grootboom case143 the Constitutional Court further stressed that there is a balance between
goal and means. The measures must be calculated to attain the goal expeditiously and effectively
but the availability of resources is an important factor in determining what is reasonable.
The conclusion can thus be reached that the availability of resources is but only one of the factors,
which have to be considered when determining whether there was an infringement of a right. The
following observation in the case of Soobramoney-saak144 supports the conclusion that the
Constitutional Court came to in the Grootboom case:
The state has to manage its limited resources in order to address all these claims.
There will be times when this requires it to adopt a holistic approach to the larger
needs of society rather than to focus on the specific needs of particular individuals
within society.
Liebenberg, however, identifies a dynamic dimension to the “availability of resources”
qualification, advancing the argument that “the state should make substantial resources available
now for programmes that will facilitate sustainable economic and social development thereby
increasing the availability of resources for the realisation of socio-economic rights.”145 This
argument recognises that income poverty stems from a specific social and economic context, rooted
in South Africa’s history.
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The Constitutional Court dictum is to the effect that those in desperate need should be provided
with some form of immediate relief and should not have to wait for medium or long-term measures
designed to ensure the progressive realisation of their rights. South Africa is suffering from an
extreme crisis of immediate needs because of apartheid and therefore far-reaching measures are
needed to provide relief to millions of people living below the poverty line. The provision of a
minimum basket of transfers, services and facilities, which could include minimum income support
measures such as a universal income grant, may be a way of dealing with this crisis of immediate
needs while also making a valuable contribution to economic and social development in the
country.146
3.10.3.4 A note on the constitutional provision on the “right to access to”
Sections 26(2) and 27(2) refers to the “right to access to” and not purely to the “right to”.147
Although constitutional writers in the past viewed this as a limitation, in the Grootboom case148 the
Constitutional Court reached the conclusion that the “right to access to” can be interpreted broader
than the “right to”; the Constitutional Court effectively stressed the interrelationship between the
various fundamental rights as well as the importance of access to relevant services and material
resources:
The right delineated in section 26(1) is a right of “access to adequate housing” as
distinct from the right to adequate housing encapsulated in the Covenant. This
difference is significant. It recognises that housing entails more than bricks and
mortar. It requires available land, appropriate services such as the provision of
water and the removal of sewage and the financing of all of these, including the
building of the house itself. For a person to have access to adequate housing all of
these conditions need to be met: there must be land, there must be services, there
must be a dwelling. Access to land for the purpose of housing is therefore
included in the right of access to adequate housing in section 26. A right of access
to adequate housing also suggests that it is not only the state who is responsible
for the provision of houses, but that other agents within our society, including
individuals themselves, must be enabled by legislative and other measures to
provide housing. The state must create the conditions for access to adequate
housing for people at all economic levels of our society. State policy dealing with
housing must therefore take account of different economic levels in our
society...149
When the judgement of the Constitutional Court is made applicable on social security rights the
conclusion can be reached that “access to” means more than a pure “right to”.150 It suggests that the
state will also have to provide, by way of legislative and other measures, that everyone has access to
social security protection.151
3.11

Interpreting Social Security Rights

Social security-related fundamental rights also have to be interpreted. When interpreting the
fundamental rights, every court, tribunal and forum is required to promote particular constitutional
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values, and to consider international law (both binding and non-binding), while foreign law may be
considered.152 The power to enforce and adjudicate these rights vests in the courts (in particular the
Constitutional Court),153 while the HRC is given the mandate to monitor compliance with and
support the development of fundamental rights.154
The way in which international law deals with the protection of the right to social security is
particularly instructive in the South African context. Various international instruments contain
provisions regarding the exercise of this right, such as the Universal Declaration of Human Rights of
1948,155 ILO Convention 102 of 1952 concerning Social Security (Minimum Standards), the
Convention on the Elimination of all Forms of Discrimination against Women of 1979,156 the
Convention on the Rights of the Child of 1989,157 and the European Social Charter.158 Even if the
relevant provisions of most of these instruments are not legally binding on South Africa, they still have
to be considered for purposes of interpreting the fundamental right to access to social security.159
Perhaps the most important instrument in this regard is the ICESCR of 1966, and for various
reasons so. Firstly, it is significant that the wording of section 27(1)(c) and 27(2) of the Constitution
is largely the same as the corresponding provisions of the ICESCR.160 Secondly, South Africa
already signed the convention in 1994, and ratification is apparently imminent. Legally speaking,
the implication is that South Africa has incurred an international obligation to refrain from acts
which would defeat the object and purpose of the treaty, and that it is supposed to review all
domestic law and policy to ensure that it will be in compliance with the obligations imposed by the
treaty at the moment of ratification.161 Thirdly, since its inception in 1985 the UNCESCR has in the
course of its supervisory and monitoring role (as mandated by the UN Economic and Social
Council) issued several general comments, serving as an authoritative source of interpretation of the
ICESCR.162 (The International Commission of Jurists, together with certain other institutions, have
also officially commented on the nature and scope of the obligations imposed on state parties to the
Convention—in the form of the so-called Limburg Principles of 1987 and the so-called Maastricht
Guidelines of 1997.)
Several of the general comments have either a direct or indirect impact on the interpretation of the
right to social security contained. This is discussed in more detail in the chapter entitled “The Role
and Influence of International Law on the Right to Access to Social Security”, prepared for the
Committee.163
3.12

Role of the courts as enforcement mechanism

Section 167(4)(e) states that only the Constitutional Court may decide that parliament or the
President has failed to comply with a constitutional duty.164 According to section 7(2) a constitutional
obligation can be described as a duty, which is placed on the state to respect, protect, realise and
promote the rights in the Constitution. This can be interpreted as meaning that the courts can
enforce social security rights and order state organs to act positively.165
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It is important to establish which court will play a role in the enforcement of the fundamental right
to access to social security. Section 167(3) of the Constitution states that the Constitutional Court is
the highest court in all constitutional matters and may decide only constitutional matters, and issues
connected with decisions on constitutional matters and makes the final decision whether a matter is a
constitutional matter or whether an issue is connected with a decision on a constitutional matter.
Section 167(7) describes a constitutional matter as any issue involving the interpretation, protection or
enforcement of the Constitution.
It has been submitted 166 that our courts are empowered, whenever they decide on any issue
involving the interpretation, protection and enforcement of a fundamental right contained in the
Constitution, to make any order that is just and equitable 167 and may grant “appropriate relief.”168 In
Fose v Minister of Safety and Security169 appropriate relief is described as follows:
Appropriate relief will in essence be relief that is required to protect and enforce
the Constitution. Depending on the circumstances of each particular case the relief
may be a declaration of rights, an interdict, a mandamus or such other relief as
may be required to ensure that the rights enshrined in the Constitution are
protected and enforced. If it is necessary to do so, the courts may even have to
fashion new remedies to secure the protection and enforcement of these allimportant rights...170
Specific constitutional remedies include orders of invalidity;171 the development of the common law
to give effect to the constitutional rights;172 the creation of procedural mechanisms necessary for the
protection and enforcement of constitutional rights;173 and procedural remedies derived from some
of the substantive rights.174
Where parliament or the provincial legislature failed to comply with a constitutional obligation that
requires positive state action the Constitutional175 or High Court176 may grant appropriate relief. In
such circumstances appropriate relief will be to make a declaratory order, where the relevant organ
of state is ordered did not act in compliance with the provisions regarding the specific right.177
Davis, Cheadle and Haysom178 emphasise the importance of a declaratory order as follows:
However, it could rule that the legislature’s failure to act positively in the
particular circumstances of the case was unreasonable and provide broad
guidelines on what is required to fulfil the constitutional obligations. The effect of
a declaration that parliament has not complied with its constitutional duties should
not be underestimated. An order of this nature is in the public interest by
promoting accountability, responsiveness and openness in decision-making
affecting fundamental social and economic rights.179
Supervisory jurisdiction is a new way of addressing the problem of enforcing social security
rights.180 This entails that courts would give orders directing the legislative and executive branches
of government to bring about reforms defined in terms of their objective and then to retain such
supervisory jurisdiction as to the implementation of those reforms. This is to a large extent the
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impact of the order given by the Constitutional Court in the Grootboom case. The Constitutional
Court ordered (national and provincial) government to redraft its housing policy and programme in
such a way as to make provision for those without any form of temporary housing. The HRC was
given the task of monitoring compliance with the Constitutional Court’s order.
Another important issue to address is what remedy will be available if the responsible legislature
refuses to enact the social security legislation required of it by section 27(2). Section 27(2) states
that the state must take reasonable legislative and other measures, within its available resources, to
achieve the progressive realisation of the right in question. The question may be asked whether the
Constitutional Court may compel the legislature to enact this legislation against its will. It has been
suggested 181 that the Constitutional Court must simply declare that the legislature is compelled
under the Constitution to enact this legislation. If the legislature refuses, the Constitutional Court
may give a mandatory order against it. If the legislature still resists, the Constitutional Court may
issue a mandatory order against its members personally. As a last resort, the Constitutional Court
may issue a legislative order that prescribes the rules, which are deemed to have been enacted by
the legislature required under the Constitution.
The conclusion can be reached that the protection and enforcement of the right to access to social
security and social assistance will require the development of new remedies by the courts.
Developing current and new remedies will require the courts to act proactively and in an
inquisitorial fashion.
3.13

Administrative Justice:
Adjudication System

The need for a uniform Social Security

3.13.1 Administrative justice
The way in which the law deals with social assistance issues in particular is a reflection of the
inappropriate and inefficient administration and the flagrant disregard of basic legal tenets. The
courts have not hesitated to intervene and assist beneficiaries where statutory entitlements to, for
example, social assistance grants, as well as the principles of administrative law, had not been
adhered. In several cases the courts have found that the unilateral suspension or withdrawal of
grants is unlawful and invalid.182 In one of the most recent cases the Eastern Cape High Court
allowed a class action to be brought in this regard. Upon finding in favour of the applicants, it
ordered the reinstatement of the (disability) grants, some of which go back as far as 1996.183 On
appeal this judgement has been upheld by the Supreme Court of Appeal. 184 The courts consistently
held that an affected individual has a right to be heard before a grant is to be suspended or
withdrawn; that notice of the intention to review the grant has to be given; and that reasons for the
suspension or withdrawal have to be provided.185
The common-law framework of administrative law is supported by the constitutional right to just
administrative action.186 In President of the Republic of South Africa v South African Rugby
Football Union187 the Constitutional Court held that:
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… the principal function of section 33 is to regulate conduct of the public
administration and, in particular, to ensure that where action taken by the
administration affects or threatens individuals, the procedures followed comply
with the constitutional standards of administrative justice. These standards will, of
course, be informed by the common law principles developed over decades.188
Furthermore, decisions taken by officials in relation to, for example, social security benefits, must
be rational and may not be arbitrary. The Constitutional Court explained the principle as follows in
Pharmaceutical Manufacturers Association of South Africa: In Re: Ex Part Application of the
President of the Republic of South Africa:189
It is a requirement of the rule of law that the exercise of public power by the
executive and other functionaries should not be arbitrary. Decisions must be
rationally related to the purpose for which the power was given, otherwise they
are in effect arbitrary and inconsistent with this requirement. It follows that in
order to pass constitutional scrutiny the exercise of public power by the executive
and other functionaries must, at least, comply with this requirement. If it does not,
it falls short of the standards demanded by our Constitution for such action.
The Promotion of Administrative Justice Act190 gives expression to the constitutional requirement
that national legislation be enacted to provide the details of the broad framework of administrative
law rights enshrined in the Bill of Rights. The Act stipulates guidelines and benchmarks for
administrative action191 and decisions.192 It requires a fair procedure in the event that administrative
action materially and adversely affects the rights or legitimate expectations of any person.193 What
constitutes fair administrative procedure depends on the circumstances of each case,194 but must, as
a rule,195 include the following:196
1.

Adequate notice of the nature and purpose of the proposed action

2.

A reasonable opportunity to make representations

3.

A clear statement of the action

4.

Adequate notice of any right of review or internal appeal, where applicable

5.

Adequate notice of the right to request reasons.197

It has to be noted, however, that an aggrieved person is restricted to bringing a claim for judicial
review if it is alleged that the administrative action (e.g. the withdrawal of a grant) is unlawful.
Proceedings for the judicial review of an administrative action may be instituted in a court198 or
tribunal. 199,200 Furthermore, the review grounds contained in the Act are fairly limited.201 Bringing a
claim for judicial review would also imply that legal representatives would have to argue a case on
behalf of a client. This may often be undesirable in the event of impoverished applicants who
challenge a negative decision in the area of social security. The proceedings tend to be very formal,
while the sheer costs of such an endeavour would make this option unattractive in most social
security cases.
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3.13.2 The need for a uniform Social Security Adjudication System
The present system providing for complaints and appeals against negative decisions taken by social
security providers (mostly public institutions and/or officials) is riddled with problems. There is
little consistency as different bodies or officials are called upon to hear complaints and appeals in
respect of different parts of the social security system. Undue delays are the order of the day; and
the powers of the courts to deal with these matters are unsatisfactory. It is often maintained that
normally the courts only have review and no appeal powers; the normal courts of the country are
apparently not specialised enough to deal effectively with social security matters; access to the
courts is limited, in particular as far as the indigent are concerned; cases are often dealt with on a
pure technical and legalistic basis, with little regard to broader fairness considerations; and the court
proceedings tend to be prohibitively expensive.
While one appreciates the important role that ombuds do and could play, this is only a partial
solution, due to the fact that these institutions usually do not have final authority to deal with
matters conclusively (at least from a legal point of view). By their very nature they are, as a rule,
not adjudicative institutions. A plethora of ombud would also not serve the purpose of streamlining
a system that is already plagued by a confusing number of dispute-settling institutions, often with
overlapping jurisdictional powers.
What viable alternatives are available? Should one consider the creation of a separate and specialist
court and/or tribunal, and if so, what should be the powers of such an institution, how should it be
composed and how should it be funded?
One of the guiding principles in devising an adjudication system is the need to ensure that an
institutional separation exists between administrative accountability, review and revision, and a
wholly independent, substantive system of adjudication (which would approximate, for example,
the role of quasi-judicious section 10 organisations created by the Constitution such as the
Commissions on Human Rights and Gender Equality).
As explained in more detail elsewhere,202 it is recommended that a uniform adjudication system be
established to deal conclusively with all social security claims. It should involve an independent
internal review or appeal institution, and a court (preferably a specialised court) which has the
power to finally adjudicate all social security matters.
3.14

Co-operative Government and Public Service Conduct

Several constitutional provisions relating to co-operative government and public service conduct
have a bearing on social security service delivery. For example, chapter 3 of the Constitution on
“Co-operative Government” requires of all spheres of government and all organs of state to secure
the well-being of the people or the Republic.203 In Ngxuza & others v Secretary, Department of
Welfare, Eastern Cape Provincial Government & another204 it was stressed that there could be no
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compliance with the constitutional duty to provide effective, transparent, accountable and coherent
government for the Republic as a whole,205 where a social grant has been withdrawn unilaterally.
Chapter 10 of the Constitution sets out the basic values and principles governing public
administration and the public service. Many of these principles are highly relevant to social security
service delivery.206
3.15

Non-Citizens207

The apparent lack of protection granted to non-citizens in the field of social security is one of the
causes of social exclusion in South Africa. Their position leaves much to be desired. Apart from some
exceptions for foreigners with permanent residence status, non-nationals are mostly excluded from
South African social security. This applies for virtually all social assistance benefits,208 as well as for
certain branches of social insurance, such as the unemployment insurance scheme (since non-citizens
are excluded from the operation of the UIF if they have to be repatriated at the termination of their
services). The reality is that several millions of foreign workers and residents in South Africa are still
without any form of social security protection. This is compounded by the ambivalent treatment
allegedly meted out to certain categories of non-citizen workers.
On the one hand, temporary contract employees who have been long employed have been granted
the opportunity to apply for permanent resident status and, in so doing, to qualify for social
protection on the same basis as South African citizens. By 31 March 1997 more than 51 000
permanent resident permits had been granted to in particular mineworkers on this basis. The
Department of Social Development more recently started implementing the (until recently little
known) provision of the Social Assistance Act, which restricts eligibility for most of the grants to
South African citizens.209
Legally, the exclusion of migrant workers raises serious questions of a constitutional nature. Section
27(1)(c) of the final Constitution grants the “right to access to social security” (inclusive of the right
to access to social assistance) to “everyone”. The fundamental right to equality, enshrined in section
9 underpins this right. Jurisprudentially the right to equal treatment has already in the area of
employment been interpreted to imply that there is no basis to distinguish between foreigners who
have obtained permanent resident status and South African citizens: “Permanent residents should …
be viewed no differently from South African citizens when it comes to reducing unemployment.”210
This may have legal consequences in the area of social protection as well, in particular as far as
employment-related social security coverage (e.g. COIDA, UIF, pensions) is concerned—it is
doubtful whether discrimination in social insurance coverage between citizens and non-citizens, in
particular non-citizens with permanent residence status in South Africa, will withstand a
constitutional challenge. With social assistance (excluding for example emergency medical care)
the position is uncertain, but some limitation may perhaps be considered justifiable. However, core
assistance that relates to the right to human dignity, may not be affected.
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Also in other (more general) areas of fundamental rights protection the courts have struck down a
purported distinction being drawn between citizens and non-citizens—as in the event of the
applicability of the right to access to courts and the right to human dignity.211 Furthermore, some of
these exclusions are contrary to treaty obligations to which South Africa is bound—for example, the
exclusion of foreign children from certain child grants.212
From a social security point of view this does not mean that all categories of non-citizen migrants
would have to be treated alike. Even though the right to access to social security is extended to
“every person”, nonetheless, upon further analytical scrutiny, it is apparent that one cannot
categorically state that all constitutional provisions relating to “any/every person” apply equally and
to the same extent to non-citizens illegally in the country as they do to lawful residents and citizens.
The evolution of constitutional jurisprudence over time will set the precedent in this regard.
However, the White Paper on International Migration213 recognises that there is no constitutional
basis to exclude, in toto, the application of the Bill of Rights214 owing to the status of a person while
in South Africa, including illegal immigrants.215 One could, therefore, conclude that even illegal
non-citizens are constitutionally entitled to core social assistance.
It is also necessary to draw a distinction between refugees and illegal immigrants. The new Refugee
Act216 places a general prohibition on the refusal of entry, expulsion, extradition or return of
refugees to another country if the aforementioned acts will result in them being persecuted or their
lives, physical safety and freedom being threatened.217 It defines persons who qualify for “refugee”
status as those persons who have fled their own country fearing persecution by reason of their race,
religion, nationality, political opinion or their membership of a particular social group.218 Certain
other categories of persons,219 including dependants of those who have been granted refugee
status,220 would also qualify for refugee status.
The significance is that in principle refugees enjoy full legal protection, which includes the
fundamental rights set out in chapter 2 of the Constitution.221 Concomitantly refugees qualify for
the constitutionally entrenched right to access to social security and social assistance, as well as the
other socio-economic rights in terms of section 27 of the Constitution. Note should also be taken of
relevant international conventions dealing with the position of refugees. For example, the 1951
United Nations (UN) Convention Relating to the Status of Refugees specifically obliges state
parties to grant refugees either the same treatment as nationals of that state or, as a minimum, “the
most favourable treatment accorded to national of a foreign country in the same circumstances” in
respect of a variety of different rights.222 South Africa ratified this convention223 and is, therefore,
constitutionally bound to comply with its provisions.224 These provisions have to be taken into
account when the right to access to social security and social assistance, as well as the other social
security-related fundamental rights are interpreted.225
Barring a limited number of exceptions, South Africa is not yet linked to the network of bilateral and
multilateral conventions on the co-ordination of social security. This may operate to the disadvantage
of both non-citizens in South Africa, and South Africans who take up temporary or permanent
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employment or residence in other countries.226 Vonk explains the position in terms of international
law:227
The international community has a long standing tradition in protecting the social
security of migrants through a network of instruments for the co-ordination of
social security schemes. These instruments provide for the equal treatment of
national and foreign subjects, for the exportability of certain types of benefits, and
for the aggregation of insurance periods fulfilled under different national social
insurance schemes. Furthermore, they establish a choice for the competent
legislation which is applicable in transnational situations.228
Given the integration and migration thrust in South African Development Community (SADC), and
the aims and purposes enshrined in the SADC Treaty and other SADC instruments,229 it is
recommended that South Africa enter into bi- and/or multi-lateral arrangements in terms of which
the social security position of SADC citizens who migrate to South Africa, and South African
citizens who migrate to other countries within the SADC region is regulated.
The Committee recommends, subject to regional obligations that South Africa may incur, that all
the South African social security laws be reviewed so as to remove unconstitutional distinctions
being drawn between citizens and non-citizens, in order to make South African laws compliant with
its international law obligations. It is especially recommended that distinctions in the areas of
employment-related (social insurance) and social assistance coverage be removed for non-citizens
who are legally residing in the country. It is also incumbent on government to ensure that core
social assistance be made available to illegal non-citizens. Given the international obligations South
Africa has incurred, it is further recommended that the social security laws be amended so as to
ensure that those with refugee status and non-citizen children are granted social security coverage
on par with the protection enjoyed by South African citizens.
It should also be noted that “nationality” is being given special consideration for inclusion as a
prohibited ground of discrimination in the Promotion of Equality and Prevention of Unfair
Discrimination Act No 4 of 2000 (section 34).
3.16

The impact of the Equality Provision

It is necessary to review the impact that the equality clause in the Constitution (section 9) has on,
for example: (a) the effective denial of access to the system to millions of people in this country not
covered, bearing in mind that these are often the most vulnerable categories of beneficiaries; (b) the
distinction in retirement age for men (65) and women (60) for purposes of the state old-age grant;
and (c) the almost blanket exclusion of non-citizens from almost the whole of the South African
social security system.
In cases of alleged equality violations, a distinctive approach has developed. This has been set out
in the case of Harksen v Lane NO:230
1.

To determine whether section 9(1) is violated:
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(a)

Does the law, policy or practice differentiate between people or categories of people?

(b)

If yes, is there a rational connection to a legitimate government purpose?

(c)

If there is no rational connection, section 9(1) has been violated.

2.

In spite of a rational connection, there may still be discrimination in terms of section 9(3):

(a)

Does the differentiation amount to discrimination?

(b)

If yes, does it constitute unfair discrimination? Discrimination on the listed ground(s) is
presumed to be unfair; if it is not a listed ground, the complainant must show the
unfairness. Unfairness is determined by the impact of the discrimination on a person or
persons in similar situations. Two elements are important to establish unfairness: the
“listed grounds” and the establishment of “impact”:

(c)

(i)

Under the listed or unlisted grounds one would determine whether the complainant
(or group of complainants) is part of a disadvantaged or vulnerable group; whether it
can/has led to patterns of harm or disadvantage; whether that is due to the group or
the person’s attributes and whether it impairs the person’s (or group’s) dignity or
have a comparably serious effect.

(ii)

Under the test for “impact” the person’s (or group’s) position in society; the nature of
the discriminating provisions or power; the purpose for which the provision or power
is used; the extent to which it affects the person’s (or group’s) rights; whether it
violates the person’s dignity or have a comparably serious impact; all in view of the
constitutional goals.231

If the discrimination is thus established to be unfair, the law will only be unconstitutional if
it cannot be justified in terms of section 36 (the general limitation clause).

Assessing the purpose of provisions is extremely important. This process is set out in S v Lawrence,
S v Negal and S v Solberg.232 The strong link between human dignity and equality is very much in
line with the notion of social security. Current distinctions made in employment benefits between
full-time and part-time workers concerning social security benefits will constitute indirect unfair
discrimination.
Affirmative action may be a vehicle for addressing inequalities. This is regulated specifically in the
employment sphere. In terms of section 1 of the Employment Equity Act 55 of 1998 employment
policies or practices include employment benefits and terms, and according to section 15
affirmative action in terms of these is permitted.
As far as the denial of access to millions of people to the social security system in South Africa is
concerned, it should be noted that the notions of “employee” and “contract of service” (or similar
notions employed by the legislature) are often relied on in the laws in order to signify coverage.233
The effect is that large categories of those who work atypically, in particular independent
contractors, so-called dependent contractors, the self-employed, the informally employed, and the
long-term unemployed, and consequently also the dependants of these categories of people, are
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excluded from protection. The specific exclusion, in addition, of vast categories of persons confirms
this conclusion. Given the strict categorical approach of South African social assistance, whereby
protection in the form of social assistance is restricted to certain categories (in particular old age,
disability and child care grants), and is made subject to an income and assets test,234 the position
thus is that these persons, as a rule, do effectively not enjoy social security protection. The same
applies to those who are in formal employment, but who do not belong to occupational-based funds:
insufficient coverage places them at particular risk—very often as a result of the lack of a legal
obligation to participate in a particular scheme or programme aimed at insuring people against
certain social risks occurring.
An enquiry into the distinction in the retirement age for men and women for purposes of the state
old-age grant requires a balancing of several, potentially opposing, considerations. It is suggested
that the generally disadvantaged position of women in the labour market, and their involvement in
the care economy, especially in the bearing and rearing of children for a major part of their working
lives, may constitutionally justify the said distinction. The Committee therefore recommends the
retention of the age differential at this stage.
The position of non-citizens in the South African social security system has been discussed
above.235
There are prima facie indications that several provisions of the South African social security laws
may be found not to be compliant with the equality clause of the 1996 Constitution, and may not
survive a constitutional challenge. There are also indications that the unequal, exclusionary and
inequitable structure of the present social security system as a whole and of particular elements of
the system, is not in conformity with the constitutional prohibition of unfair discrimination. Finally,
it appears to be both constitutionally feasible and apposite to adopt social security measures, which
are redistributive in nature and which give priority to the historically disadvantaged and particularly
vulnerable individuals and groups. It is recommended that the social security system as a whole and
the specific social security provisions be reviewed in order to detect these, and to suggest
appropriate responses.
3.17 The impact of the right to property
The Bill of Rights also protects the right to property236 and this, it is suggested, could potentially
have a significant impact on the protection of at least some social security rights. The implication
would be that a claimant has a right not to be deprived of those social security rights which qualify
as property, except in terms of a law of general application. Furthermore, section 25(1) explicitly
prohibits the arbitrary deprivation of property in terms of any law.237 It should also be noted that
property has increasingly acquired a meaning, which emphasises the social utility thereof, in
contrast with a pure and exclusive individual entitlement.
It is important to note that “property” has acquired a meaning, also in the South African
Constitution, which goes beyond land or material or physical property. However, a right can only
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constitute “property” in the constitutional sense of the word if it is a vested right.238 For
constitutional purposes “property” should be seen as those resources which are generally taken to
constitute a person’s wealth and which are recognised and protected by law. It has been argued that
in modern day life private wealth consists of personal rights, such as shares, private pension
benefits, unit trusts, salaries, and public welfare entitlements.239
Social security benefits have been recognised in some countries as property rights.240 Academics,
both here241 and abroad,242 have supported such an approach, which also found favour with the
court in the case of Transkei Public Servants Association v Government of the RSA.243 It has also
been argued that property rights against the state are to be handled differently than those derived
from contracts.244 This means that social assistance grants will not necessarily form part of property
rights before they accrue to the specific individual. 245 Once they have accrued any arbitrary
deprivation could be challenged as a potential infringement of the constitutional right to property.
This could have serious implications for the practice of unilateral withdrawal of social assistance
grants. The constitutional right to administrative justice (as amplified by common and statutory law)
will prevent unfair interference with social assistance claims.246 Furthermore, long-standing benefits
awarded to people may become legal custom and thus create subjective rights. The effects of land
legislation and interference with traditional property concepts illustrate this.
Benefits flowing from social insurance are often treated differently. In this case the protection of the
property clause is available because the benefit flows from the payment of contributions.247 This is
the approach generally followed by the European Court of Human Rights248 and the German
Federal Constitutional Court.249 For South Africa this would imply that the fact that compulsory
contributions are paid to social insurance schemes, notably the UIF, the RAF, and the COIDA
Compensation Fund, and, potentially, to occupational-based and private retirement or medical
funds, does invoke the constitutional protection of the property clause and the prohibition on
arbitrary deprivation.
3.18

The impact of the right to privacy

The South African Constitution gives everyone a general right to privacy, and then lists specific
incidents of this right—such as the right not to have property or possessions seized and the right not
to have communications infringed.250 The more comprehensive and coherent the administration of a
social security system, the more scope there is for privacy violations.251 Here the Constitutional
Court’s opinion in Bernstein v Bester NO252 may be relevant:
Privacy is acknowledged in the truly personal realm, but as a person moves into
communal relations as business and social interaction, the scope of personal space
shrinks accordingly.
This may be true, especially where social security benefits are financed by public funds and abuse
of the system is to be prevented. What is certain, however, is that information within such a system
should be used for the system itself and not be made known to third parties. The Open Democracy
Bill253 will protect information held by government agencies, and even private institutions.254 The
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recently adopted Promotion of Access of Information Act 2 of 2000 seeks to give effect to section
32 of the Constitution, which provides that everyone has the right of access to any information held
by (a) the state; or (b) another person, and that is required for the exercise of protection of any
rights. It provides that any requester must be given access to any record, including personal
information, which is in the possession of any person, public body or private organisation, provided
certain conditions are met.255 Sections 7(2) and 50(4) of the Employment Equity Act 55 of 1997
provide for confidentiality in relation to all medical tests on employees—this will relate to tests
required for social security reasons as well. Sections 16 and 89(2) of the Labour Relations Act256
also contain provisions as to access to information by a trade union or workplace forum. Private
confidential information relating to an employee may only be disclosed with the concurrence of that
employee.
If a comprehensive social security database is established, and/or where provision is made for
access by social security institutions to data kept elsewhere by the state,257 it is suggested that
specific data-protection legislation be enacted, similar to those found in the European Union (EU)258
and the United States (US).259 The relevant EU directive emphasises the rights of the individual in
this regard and stipulates that the individuals subject to systems processing personal data:
Ø

Have the right to know that their information is in a specific database

Ø

What information is contained in it

Ø

For what purpose such data is used

Ø

That the information is adequately protected

Ø

That they have the right to correct information or have personal information removed from
the database

Ø

That the providers give notice of corrected information.

The US Privacy Act of 1974 focuses on the duties which rest on the state by requiring the state
agency which asked for the social security number to state whether it is required or optional; what
statutory authority it has for asking for the number; how the number will be used by them; and the
consequences of failure to provide the number.
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B.

Constitutional competencies (powers) and duties: The constitutionally
foreseen role of national, provincial and local spheres of government
(legislative and executive) and of private providers in relation to social
security

3.1

Spheres of competencies and the relationship between the spheres

As reasonable legislative (and other) measures have to be taken in order to realise the right to access
to social security in terms of section 27 of the Constitution, the Committee therefore engaged with
who has to exercise this legislative power and in respect of which issues. Since South Africa has a
constitutional system with federal traits and as certain powers may also be assigned to the
provinces, issues such as budgetary constraints and the definition of social security complicate the
matter further.
3.2

National, Provincial and Local Government competence

National parliament can legislate on anything, except those areas contained in Schedule 5, but
subject to the provisions of section 44(2) of the Constitution. Parliament may also delegate
subordinate powers to legislate to the executive who, however, may not amend or repeal
legislation.260 Schedule 5 contains the functional areas of exclusive provincial legislative
competence and Schedule 4 the functional areas of concurrent national and provincial legislative
competence. However, section 44(2) gives national parliament the power, under certain
circumstances, to pass legislation on a Schedule 5 matter. These circumstances relate to national
security, economic unity, national standards, minimum standards for the rendering of services and
to prevent one province from taking action prejudicial to another province or the country as a
whole. Sections 146 to 150 of the Constitution govern conflicts between national and provincial
legislation (i.e. pertaining to both Schedule 4 and 5 matters).
Two issues are crucial in relation to the determination of a subject-matter that could be legislated
upon: whether the matter falls within a certain area of competence and, secondly, what definition of
social security is used to determine whether concurrent areas actually include social security
aspects. At first glance there are numerous issues that may relate to social security. In Schedule 5
(areas of exclusive provincial competence) the following are found:
Ø

Ambulance services261

Ø

Provincial roads and traffic.262

In Schedule 4 (areas of concurrent competence) one finds:
Ø

Education at all levels

Ø

Health services

Ø

Housing

Ø

Indigenous law, customary law and traditional leadership 263

Ø

Population development264
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Ø

Provincial public works programmes

Ø

Public transport and road traffic regulation265

Ø

Welfare services.266

Areas on which the provinces and national parliament may legislate in terms of Schedule 4 so as to
regulate the executive authority of municipalities in terms of social security include:267
Ø

Child care facilities268

Ø

Electricity and gas reticulation

Ø

Municipal health services269

Ø

Municipal public transport

Ø

Municipal public works

Ø

Water and sanitation services limited to potable water supply systems and domestic wastewater and sewage disposal systems.

This gives a rather fragmented picture of possible social security provision. It could also be argued
that, in view of, for example, the exclusion of many people from social security, this fragmentation
may have positive characteristics. It could ensure that municipalities and communities could on a
smaller scale provide basic (and better) social security schemes. It could also mean that richer
provinces could become more self-sufficient in the delivery of social security services, thus freeing
national government to provide better assistance to poorer provinces.
Provinces may challenge the constitutionality of national social security legislation, especially
where they may be of the opinion that they should or could have dealt with it more effectively, or
where it places burdens on them or affects their powers and competencies. At issue will be whether
a specific matter falls within a functional area or not and whether national parliament has the power
to legislate on it, or whether a provincial legislature has, for example, the power to amend (or even
repeal) legislation assigned to it. To determine whether an issue falls within a functional area of
competence of a province (when, for example, the President exercises powers to assign old laws to
provinces),270 the Constitutional Court has stated the following:271
Ø

The functional areas of competence are not to be interpreted restrictively, but rather
purposively,272 informed by a functional vision of what was appropriate to each sphere.273

Ø

The legislation must not deal with matters referred to in section 126(3) of the Interim
Constitution (of which more refined versions are found in section 146 of the 1996Constitution, dealing with a conflict between the national and provincial legislation).274

Ø

One has to look at the substance of the legislation, its essence, i.e. its true purpose and
effect.275 It is also possible that although legislation purports to deal with a matter within a
certain functional area, its true purpose and effect falls outside of the listed areas.276 This
purpose is to be gleaned from an inquiry into the legislative scheme, which will include the
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historical context277 of the legislation and the substance278 to be established from the
preamble and the provisions of the legislation.
The functional areas of competence may become an issue where (proposed) legislation regulates
social security and only partly deals with issues within the competence of provinces. Disability is
one such example. Healthcare and welfare are provincial concurrent competency areas, but other
social security issues affecting people with disabilities may be national.
National parliament consists of the National Assembly and the National Council of Provinces
(NCOP), where provincial delegates have a direct input in certain national legislative processes.
Legislation is divided into section 75 legislation (ordinary bills not affecting provinces) and section
76 legislation (ordinary bills affecting provinces). Input by the NCOP is limited in terms of the
process in section 75 cases and each delegate votes separately.279 This in effect means that proposed
social security legislation that does not have a bearing on an area mentioned in schedule 4280 will
more easily pass possible resistance from the provinces.281 Other mechanisms would have to be
devised so as to facilitate discussion with and contribution by the provincial spheres as any social
security system is sure to impact significantly on the provinces.
Another problem which has been identified and which has a definite bearing on social security, is
the lack of input from provincial executives that implement social security matters, in discussions
that go to the NCOP.282 Section 42(4) provides an additional opportunity for the NCOP to have an
impact on social security policies as it constitutionally serves as a national forum for public
consideration of issues affecting the provinces.
Both executive powers and national legislation that existed when the 1996 Constitution took effect,
can be assigned to the provinces. Where no major overhaul of the existing social security
provisions/schemes is considered, the assignment of existing legislation, administered nationally, in
terms of item 14 of Schedule 6 to the Constitution is an option to effect better delivery or a
devolution of power. Such legislation, however, has to be within the functional areas of Schedule 4
or 5. When assigned, the province may repeal283 or amend or even substitute such assigned
legislation. In terms of section 99 a cabinet minister may assign “any power or function that is
performed in terms of an Act of parliament to a member of a provincial executive”. A similar power
of assignment of executive powers exists for the provinces towards municipalities. National
government and provinces however must assign to municipalities a matter listed in Schedules 4A284
and 5A285 which “necessarily relates to local government”, if that matter would most effectively be
administered locally and the municipality can effectively administer it.286 Municipalities may make
by-laws on the issues that they have the right to administer.287
Where a social security scheme is financed through taxes, the relevant authority should possess the
necessary powers to tax, unless national taxes are allocated to provinces where the scheme has been
decentralised. The taxation powers 288 of provinces are subject to national legislation, but excludes
income tax, VAT, general sales tax and rates on property or customs duties. Flat-rate surcharges
may, however, be placed on the tax bases of any tax.289 It is also a method of redistribution that has
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effectively been used by municipalities.290 The role of municipalities in delivering social security
can be extended, especially in view of their constitutionally assigned role as promoters of social
development291 and providers of a safe and healthy environment.292
From the above one can conclude that:
Ø

Provinces could on their own initiative adopt legislation on social security matters insofar
as Schedules 4 and 5 permit. Conflicts with existing or new national legislation falling
within Schedule 4 (concurrent national and provincial legislative competence) will be dealt
with in terms of sections 146-150. Conflicts falling within schedule 5 (exclusive provincial
competence) are to be dealt with in terms of section 147(2). In terms of national legislation
that falls within the circumstances referred to in section 44(2) will prevail.293

Ø

National legislation that deals with social security matters can be challenged by provinces
for infringing on a Schedule 5 matter. However, the legislation could in turn be justified by
section 44(2).

Ø

Provinces could make reference to social security matters in their provincial constitutions,
as, for example, Western Cape did.294

Ø

Social security legislation can be assigned to the provinces, bearing in mind the
constitutional principles of co-operative governance and public finances that have to make
delivery possible.

Ø

The role that local governments can play in order to effect social security should not be
under-estimated and provides the ideal opportunity for smaller-scale social security
projects for sectors previously not covered by social security provisions.

After careful consideration of the above the Committee recommends that social security become a
fully-funded mandate, within a “costed norms” approach, to ensure delivery in terms of
constitutional obligations. The constitutional principle of co-operative governance with regard to
delivery will also have to be given effect.
3.3

The application of the Bill of Rights to the State and to Social Security
Laws

In terms of section 7(2) of the Constitution “the state must respect, protect, promote and fulfil” the
right to access to social security.
“The state” is said to include all state organs, as well as institutions fulfilling a public function and
those “private” institutions in which the state is the only shareholder.295 “Private” agencies
delivering (for example) social pensions will also be bound by the Bill of Rights. It is arguable that
private institutions, in particular NGOs and CBOs which fulfil several social security functions,
would be regarded as state organs and thus claim from national government sufficient support as
they are undertaking social security delivery on behalf of the state. They should, at the very least, be
enabled to render social security services. In the Grootboom case the Constitutional Court made the
point in the following terms:
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A right of access to adequate housing also suggests that it is not only the state who
is responsible for the provision of houses, but that other agents within our society,
including individuals themselves, must be enabled by legislative and other
measures to provide housing.296
There are a number of section 7 duties on the state in respect of the realisation of the right to access
to social security in accordance with section 27, apart from the duty to take legislative and other
measures to progressively realise the right to access to social security.
In terms of section 8(1) the Bill of Rights applies to “all law” and binds the legislature, the
executive and the judiciary. When legislating, or when holding the executive accountable or making
decisions, it has to bear in mind the Bill of Rights, and in this regard, the section on social security.
However, it may be argued that the national legislature has the duty to create the necessary
framework for the other spheres, or that it has to assign legislation so as to enable other spheres to
realise and respect social security rights. The same goes for the executive in the various spheres of
government.
Section 39(2) states that when interpreting “any legislation” (for example any existing social
security law) or when developing the common or customary law, every court, tribunal or forum
must promote the spirit, purport and objects of the Bill of Rights. Coupled with the fact that the Bill
of Rights applies to “all law”, this gives considerable impetus to attempts to broaden the scope of
social security and to regulate the whole field in such a manner so as to ensure the realisation of the
right. Therefore, the Labour Relations Act of 1995, the Insurance Act of 1943, the law in relation to
contracts, family law (e.g. maintenance), and customary law all have to be interpreted in the light of
the constitutional right to access to social security. In the case of the National Coalition for Gay and
Lesbian Equality and others v Minister of Home Affairs and others297 the Constitutional Court
interpreted the word “spouse” in the Aliens Control Act to include “same-sex life partner” in order
to give effect to the constitutional prohibition on discrimination on sexual orientation.
Ø
Ø

There are thus distinct duties placed on the state and bodies classified as organs of state in
relation to the realisation of social security rights.
All existing legislation and the development of common and customary law has to be
interpreted in a way which is sensitive to the right to access to social security, as well as
related human rights.
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3.4

Private Institutions, NGOs, CBOs and Public Institutions and Social
Security delivery

3.4.1

Constitutional principles in relation to the allocation of (public) funds to
public and private bodies (NGOs, CBOs and other institutions, whether
acting as expressly mandated or implicit agents of delivery or not for
government)

The allocation of funds for social security delivery/implementation is an area of potential conflict.
A social security system may be decided upon in which tax payers’ monies—or contributions—
from a large sector of society are utilised. In such a system monies collected centrally/nationally 298
would have to be allocated to decentralised agents (provinces, municipalities or other, perhaps
private, agencies), which would deliver the social security services or benefits.299 This is often
linked to a constitutional right to deliver the services or benefits.
A second problem may arise when a new and more comprehensive social security system is
developed that may affect existing bearers of rights or existing legitimate expectations. This would
prompt policy-makers, the legislature and the executive to keep carefully to the principles outlined
in the Constitution, relevant legislation such as the Administrative Justice Act and the case law
discussed above.300
The Constitutional Court has already set a few guidelines with regard to the disputed allocation of
money for education and municipal matters, as well as more general principles in relation to judicial
interference with budgetary decisions. In the case of Permanent Secretary of the Department of
Education, Eastern Cape v Ed-U-College (P.E.) Section 21 Inc. 301 the reduced subsidies of socalled independent schools were at issue.302 As far as those subsidies originated from the lump sum
budget allocated to the Department of Education in the Eastern Cape, the Constitutional Court
found such allocation to be legislative in nature and therefore subject to the relevant constitutional
framework in that regard (but not subject to the principles of administrative justice).303. Where the
formula to determine the specific allocation of subsidies to private schools by the Member of the
Executive Council (MEC) was concerned, this was found to constitute administrative action, thus
making such decisions subject to the provisions of section 33 of the Constitution (and, therefore,
subject to the dictates of procedural fairness, reasonableness and lawfulness).
The Constitutional Court mentioned the variety of options available to the MEC, such as an across
the board subsidy per learner, a means test for parents of learners, a means test for schools, etc. This
discretion rests with the MEC by virtue of the provisions of the Schools Act of 1996. It was argued
that such discretion is political in nature and therefore not subject to section 33, which determines
that such action has to be procedurally fair, reasonable and lawful. The nature of the power
exercised by the MEC will determine what exactly is required in terms of these three requirements.
The right to be afforded a hearing arises in cases where a legitimate expectation304 to the
(unchanged) subsidy is present. In this case insufficient facts before the court to prevented it coming
to a conclusion.
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This decision is of great significance for private institutions, NGOs and CBOs which are (partially)
dependant on state subsidies for purposes of delivering social security. Where state subsidies exist
as part of the (full) realisation of the constitutional right to access to social security and the state is
not providing or cannot itself sufficiently provide such a service, the claim may weigh even heavier.
To distinguish whether a power is political or administrative in nature, reference could be made to
the SARFU case.305 Implementation of legislation is ordinarily administrative action. In determining
this question the source of the power, its subject matter, whether it involves the exercise of a public
duty, its relation to policy matters which are not administrative and/or its relation to the
implementation of legislation, are of importance. In the Ed-U-College case O’Regan J stated that a
policy in the narrow sense where the member of the executive is implementing legislation, often
constitutes an administrative act.
It should be added that the termination of pensions and other welfare grants by provinces have been
successfully challenged in a number of cases on grounds of the principles of administrative
justice.306
As far as budget allocations and distributions are concerned, the Fedsure case307 is of importance,
especially as re-distribution and cross-subsidisation were contextual factors influencing the
complaints against the act. The budget resolutions, as with by-laws and the imposition of taxes,
were found to be legislative in nature and therefore not subject to the provisions of administrative
justice.
In addition, international guidelines in existence in relation to the realisation of socio-economic
rights (and therefore by implication rights to social security) should serve as persuasive authority in
this regard.308 Included in this body of guidelines/principles are the 1984 Limburg Principles309 and
the 1997 Maastricht Guidelines,310 which provide guidance in the interpretation of socio-economic
rights in the ICESCR. It is submitted that these soft law interpretations remain useful in guiding the
decisions to be made on the implementation of socio-economic rights, as the Maastricht Guidelines
for example list violations of socio-economic rights.311 This list includes:
Ø

Reduction or diversion of specific public expenditure that leads to the non-enjoyment of
rights

Ø

Failure to put into effect policies to implement rights

Ø

Failure to maximise available resources

Ø

Failure to promptly remove obstacles to fulfilment.

“Resources” which must be employed in order to give effect to, amongst others, the right to access
to social security (and to appropriate social assistance) does not only mean money or financial
assistance from government. Himes312 defines resources as multi-levelled (household, family,
community, government at various levels and international) and consisting of various types, i.e.
human (knowledge, skills, time, leadership), economic (i.e. financing, funding, public revenue,
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development co-operation) and organisational (i.e. family or community structures, municipal and
provincial social services, judicial organs, national co-ordinated planning and legislative and
judicial initiatives).
Therefore:
Ø

In the allocation of subsidies for which a member of the executive has a discretion, such
member has to keep to the principles of fair administrative action. Where subsidies are to
be terminated, those affected are to be afforded a hearing prior to such decision been taken.
However, a court would not lightly substitute a decision by an administrative official for its
own.

Ø

In relation to budget allocations or appropriations made out of public funds313 the function
is legislative in nature and has to conform to principles in relation to legislative functions,
and not to those of administrative justice.

Ø

The Maastricht Guidelines provide useful examples of what could be referred to as
violations to socio-economic rights and could guide legislative, administrative and political
decisions in relation to social security.

Ø

“Resources” should be given the widest possible meaning, all of which can contribute to
the realisation of social security rights.

3.4.2

Horizontal application of the Bill of Rights

To what extent may the state regulate, expand or limit the provision of social security measures by
private providers and individuals? Could it, for example, regulate private healthcare provision even
more—for example, by requiring medical and retirement schemes to expand categories of
membership?
Section 8(2) and (3) of the Constitution states that the Bill of Rights binds natural and juristic
persons, i.e. private (non-state) institutions to the following extent:
Ø

To the extent that the right is applicable

Ø

Bearing in mind the nature of the right

Ø

The nature of any duty imposed by the right.

Although section 27(2) states that the state must take reasonable legislative and other measures,
section 27(1)(c) states unequivocally that “everyone has the right to have access to social security”.
This potentially binds private deliverers of social security, such as insurance companies, employers,
medical aid schemes, and pension schemes, by section 27. It could indeed be argued that in order to
cast comprehensive social security protection in South Africa in sufficiently concrete terms, the
incorporation of these private institutions is imperative.
The interpretation of the three criteria listed above will be instrumental in determining the extent of
such application. A number of other human rights, such as the right to equality and property rights,
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will also apply to the private provision of social security. Laws such as the Promotion of Equality
and Prevention of Unfair Discrimination Act of 2000 and the Medical Schemes Act of 1998 have
already made inroads in the private sphere’s provision of social security for, for example, HIV
positive people. These laws protect vulnerable groups such as women and people with disabilities,
also in relation to social security. In Government of the Republic of South Africa v Grootboom, the
Constitutional Court affirmed that the right of everyone to have access to adequate housing placed,
at the very least, a negative obligation on private entities “to desist from preventing or impairing the
right of access to adequate housing” (par 34). A similar duty therefore rests on private institutions
that have the capacity to prevent or impair the right of access to social security.
Therefore the following should be borne in mind:
Ø

The right to (access to) social security could, with certain qualifications, also be enforced
against private institutions.

Ø

Regulatory legislation is essential to ensure that private institutions respect and facilitate
the expansion of social security rights.

Ø

Related human rights, such as equality and non-discrimination, administrative justice and
children’s rights all remain useful tools in effecting change in social security in the private
sector.
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C.

Conclusions and recommendations

I.

General Considerations

3.1

The importance of the constitutional provisions regarding social security is highlighted by
the principle of constitutional supremacy: the Constitution is the supreme law of the
country. Law or conduct inconsistent with it is invalid, and the obligations imposed by it
must be fulfilled.

3.2

The Constitution also makes it clear that the state is obliged to conform, respect and give
effect to the (fundamental) rights contained in the Bill of Rights, as they are said to bind
the legislature, the executive, the judiciary and all organs of state. These rights also bind, to
the extent foreseen by the Constitution, natural and juristic persons.

3.3

The overarching aims of the Constitution are closely related to social security goals:
healing the injustices of the past, ensuring social justice, improving the quality of life for
all South African citizens (inter alia by alleviating poverty and suffering), and freeing the
potential of each citizen. The meaning of the constitutional fundamental rights has to be
determined and understood against the background of past human rights abuses.

3.4

Certain constitutional values are key to the interpretation of fundamental rights pertaining
to social security: human dignity, equality and freedom, as well as the advancement of race
and gender equality. The Constitutional Court has also recognised another important value
that is of significant importance for social security: ubuntu or group/shared solidarity. In
addition, the Constitution sets out the basic values and principles governing public
administration and the public service. Many of these principles are highly relevant to social
security service delivery.

3.5

The Constitution favours a human-rights approach by giving special protection to certain
fundamental rights. The Constitution contains a Bill of Rights that addresses both civil and
political rights as well as socio-economic rights. Social rights have exactly the same status
as other civil and political rights.

3.6

By not differentiating between this apparent “categories” of rights, emphasis is placed on
the fact that these rights are interrelated, interdependent and indivisible. The Constitutional
Court has made it clear that realising a particular socio-economic right, such as the right to
access to housing, would require that other elements which do at times form the basis of
particular socio-economic rights, such as access to land, must be in place as well. Together
these rights are mutually supportive and have a significant impact on the dignity of people
and their quality of life.

3.7

In the Constitution the human rights-based approach towards social security (fundamental)
rights is strengthened by provisions which: (a) state that the duties imposed by the
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Constitution must be performed, and (b) require of the state to respect, protect, promote
and fulfil the rights in the Bill of Rights.
3.8

This right to access to social security is backed by a host of other social security relevant
fundamental rights, such as the right to have access to healthcare services, to sufficient
food and water, to adequate housing, the right to education, as well as the right of children
to basic nutrition, shelter, basic healthcare services and social services. Together these
rights can be said to ensure, from a constitutional and human rights perspective, adequate
social protection.

3.9

Other fundamental rights also play a significant role in the context of South African social
security, such as the right to equality, the right to privacy, the right to property and the
right to just administrative action.

3.10

The right to (access to) social security in South Africa is not yet cast in concrete terms. It is
recommended that instead of a conventional social security system, South Africa adopts a
comprehensive social protection system that incorporates social insurance, social
assistance and development programmes.

3.11

Furthermore, it is incumbent on government to set minimum standards for defining the
right to access to social security and its realisation. This, it is suggested, has to be done
within the framework of the overall goals of the social security system envisaged by
government. The definitional standards so adopted then have to be applied and
implemented in programmatic fashion according to a suitable timeframe, setting out the
goals to be achieved, mapping the different programmes and systems, determining the
priority order, and indicating the time targets.

3.12

Given the socio-political and economic history of South Africa, it is suggested that
addressing poverty should be adopted as one of the key goals of a comprehensive social
security system, with explicit provision to deal with income poverty. Other goals also have
to be developed, and should factor in constitutional values and principles, such as equality,
non-sexism and non-racism.

3.13

Adopting a purposive approach towards the interpretation of fundamental rights, it is
suggested that the underlying rationale and purpose of the right to access to social security
and to social assistance is to provide to everyone an adequate standard of living.

3.14

In developing and interpreting the concept of social security for constitutional purposes, it
might be apposite to take note of developments internationally and in terms of enlightened
social security thinking. This entails, amongst others, the following:
3.14.1

In keeping with modern social security thinking and policy-making, social
security is no longer seen as merely curative (in the sense of providing
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compensation), but also as preventative and remedial in nature. The focus should
be on the causes of social insecurity (in the form of, amongst others, social
exclusion or marginalisation), rather than on (merely dealing with) the effects.
3.14.2

The social security concept does not merely cover measures of a public nature.
Social, fiscal and occupational welfare measures, collectively and individually,
whether public or private or of mixed public and private origin, must be taken into
account when developing coherent social security policies. In a country such as
South Africa such an approach may not only be advisable, but also necessary, in
order to fully utilise limited resources. This implies that a functional definition of
social security be adopted, which includes all instruments, schemes or institutions
representing functional alternatives for the publicly recognised schemes, i.e. all
instruments available to society for guaranteeing social security.

3.14.3

Adopting an integrated perspective towards social security would enable policymakers to develop medium- and long-term strategies and policies in order to give
effect to the constitutional obligation to take reasonable steps, within the state’s
available resources, to ensure the progressive realisation of the right to access to
social security.

3.14.4

Social and labour market integration should as a matter of principle and policy be
regarded as an integral part and primary goal of social security.

3.15

It is necessary to interpret the constitutional concepts of “social security” and “social
assistance” within the broader context of the Bill of Rights and, in particular, the other
socio-economic rights which have a bearing on the right to access to social security. This
flows from the fact that these rights are interrelated and mutually supporting, as well as
from the multi-dimensional nature of these concepts and the multi-actor responsibility
foreseen by the Constitution.

3.16

For example, while the right to access to social security is granted to “everyone”, it is clear
that the rights of children in this regard are exercised mainly via their parents and families.
In these cases where family support is available, the role of the state is restricted to provide
the legal and administrative infrastructure necessary to ensure than children are accorded
the protected contemplated by the Constitution. In addition, according to the Constitutional
Court in the Grootboom case, the state is required to fulfil its constitutional obligations to
provide families with access to land, access to adequate housing, as well as access to
healthcare, food, water and social security.

3.17

Important implications flow from the above conceptual framework. For the right to access
to social security (and the other social security-related rights) to fully mature and to be
known and directly enforceable, the state should initiate legislation which must provide for
the substantive rights capable of being claimed (what actually should be claimed); the
procedure and mechanism for claiming such rights (how the rights should be claimed); and
where (venue) the rights should be claimed. On the question of how and where the right
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should be claimed, the state also has to concern itself with the institutions that will hear
and determine disputes arising from claims for social security benefits provided for under
the relevant legislation.
3.18

The state’s duty to respect, protect, promote, and fulfil the right to access to social security
is further qualified by the phrasing of section 27(2). Section 27(2) states that the state must
take reasonable legislative and other measures, within its available resources, to achieve
the progressive realisation of each of these rights. The inclusion of these qualifications is
an acknowledgement that the right to access to social security cannot be fulfilled by the
state immediately and completely.

3.19

Social security policies and programmes must be reasonable, factoring in the South
African history of past discrimination and disadvantage, both in their conception and their
implementation. Showing that the measures are capable of achieving a statistical advance
in the realisation of the right to access to social security may not be sufficient to meet the
test of reasonableness. The needs that are the most urgent must be addressed.314
Particularly vulnerable communities and categories of people must both be given priority
by government and their needs must be effectively addressed.

3.20

From the Grootboom and other constitutional case law it appears that:

Ø

A reasonable programme must clearly allocate responsibilities and tasks and ensure
appropriate financial and human resources.

Ø

It is not only the state that is responsible for the provision of social security, but that the
responsibility and/or involvement of family structures, other (non-state) providers (such as
NGOs and CBOs) and private provision has to be factored in, acknowledged, supported/
protected, and, where necessary, regulated.

Ø

As a rule (but subject to the reasonableness criterion), the court will not consider whether
other more desirable or favourable measures could have been adopted or whether public
money could have been better spent.

Ø

The socio-economic/social security right at stake must be coherently and comprehensively
addressed. It is, therefore, insufficient to attempt to adopt measures that give effect to the
right to access to social security in isolation. This implies that when redesigning the social
security system the state must ensure that: (a) all related constitutional values and rights,
such as human dignity, freedom and equality, be given effect to; and (b) access to
resources which are necessary for the realisation of the right to access to social security
and other related rights, with particular reference to food, clothing and shelter and, where
appropriate, land

Ø

Guidelines drawn up in the wake of budget constraints have to be reasonable.

Ø

A minimum floor of benefits or provision has to be made for the most vulnerable in
society—those who are vulnerable because they live in conditions of poverty and
deprivation, as well as groups or categories of people who may because of other reasons
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are particularly vulnerable, such as people with disabilities. This could be effected by a
package approach, in particular in the area of social assistance, whereby the provision of a
baseline of services, transfers and resources to (in particular) those in need is ensured as a
matter of priority.
Ø

The term “resources” does not only refer to monetary or financial resources or assistance
from government. It should be seen within the framework of its widest possible meaning,
all of which can contribute to the realisation of social security rights. Resources are,
therefore, multi-levelled (household, family, community, government at various levels and
international) and consist of various types, i.e. human (knowledge, skills, time, leadership),
economic (i.e. financing, funding, public revenue, development co-operation) and
organisational (i.e. family or community structures, municipal and provincial social
services, judicial organs, national co-ordinated planning and legislative and judicial
initiatives).

3.21

The Constitutional Court generally will uphold a social security programme which
institutionalises social security provision.

3.22

The court may or may not be hesitant to grant relief where individuals assert their
constitutional rights. However, where categories of people are made vulnerable in a way
which impacts on their survival and livelihood, it appears to be more willing to intervene.
This is in particular the case where the said communities have historically been
marginalised and/or excluded or appear to be particularly vulnerable. How to prioritise in
view of limited resources remains one of the greatest challenges.

3.23

Given the distinct constitutional duties placed on the state and organs of state to fulfil,
promote, protect and respect social security rights, and the constitutional rules of
interpretation of these rights, all existing legislation, as well as common law and customary
law must be scrutinised and brought in accordance with the right to access to social
security, as well as other social security-related rights.

3.24

Social security rights may result in courts making orders which have direct implications for
budgetary matters, as is evident from the Grootboom case.

3.25

The Constitution places a duty on the state to respect, protect, promote, and fulfil the rights
in the Bill of Rights. On a primary level the duty to respect requires negative state action
and the courts will only expect the state not to unjustly interfere with a person’s
fundamental rights. On a secondary level, the duties to protect, promote, and fulfil places a
positive duty on the state and it is argued that this duty also requires positive action from the
courts.

3.26

This positive obligation does not, as such, require that the state merely distribute money or
resources to individuals, but requires setting up a framework wherein individuals can
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realise these rights without undue influence from the state. It requires in particular of the
state to protect especially vulnerable groups and encompasses protection against third
(non-state) party violations of these rights. Practically this would, for example, mean that
pensions, medical insurance and unemployment insurance legislation should be construed
in such a manner that they sufficiently protect individuals against discrimination in
acquiring benefits.
3.27

In the allocation of subsidies in respect of which a member of the executive has a
discretion, such member has to keep to the principles of fair administrative action. Where
individual or institutional subsidies (of an ongoing nature) are to be terminated, those
affected are to be afforded an opportunity to make representations prior to such a decision
being taken. However, a court would not lightly substitute a decision by an administrative
official with its own.

3.28

Similarly, the unilateral termination of pensions and other welfare grants by provinces can
be successfully challenged on grounds of the principles of natural justice.

3.29

Administrative justice: the way in which the law deals with social assistance issues in
particular is a reflection of the poor and inefficient administration and the flagrant
disregard of basic legal tenets. The courts have not hesitated to intervene and assist
beneficiaries where statutory entitlements to, for example, social assistance grants, as well
as the principles of administrative law, have not been respected. In several cases the courts
have found that the unilateral suspension or withdrawal of grants is unlawful and invalid.
In one of the most recent cases the Eastern Cape High Court allowed a class action to be
brought in this regard. Upon finding in favour of the applicants, the court ordered the
reinstatement of the (disability) grants, some of which go back as far as 1996. This
decision has been upheld by the Supreme Court of Appeal.

3.30

This approach is actively endorsed and supported by the Committee, and steps should be
taken to enlighten and train social security administrators in order to sensitise them as far
as the legal requirements and implications impacting on their decisions are concerned.

3.31

The present system providing for complaints and appeals against negative decisions taken
by social security providers (mostly public institutions and/or officials) is riddled with
problems: there is little consistency as different bodies or officials are called upon to hear
complaints and appeals in respect of different parts of the social security system; undue
delays are the order of the day; and the powers of the courts to deal with these matters are
unsatisfactory. It is often maintained that normally the courts only have review and no
appeal powers; the normal courts of the country are apparently not specialised enough to
deal effectively with social security matters; access to the courts is limited, in particular as
far as the indigent are concerned; cases are often dealt with on a pure technical and
legalistic basis, with little regard to broader fairness considerations; and the court
proceedings tend to be prohibitively expensive.
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3.32

One of the guiding principles in devising an adjudication system is the need to ensure that
an institutional separation exists between administrative accountability, review and
revision, and a wholly independent, substantive system of adjudication (which would
approximate for example the role of quasi-judicious section 10 organisations created by the
Constitution such as the Commissions on Human Rights and Gender Equality).

3.33

It is recommended that a uniform adjudication system be established to deal conclusively
with all social security claims. It should involve an independent internal review or appeal
institution, and a court (preferably a specialised court) which has the power to finally
adjudicate all social security matters.

3.34

A constitutional challenge could also be available to private institutions, such as NGOs and
CBOs (partially) dependent on state subsidies in delivering social security. This will be the
case where state subsidies are granted in order to fully realise the constitutional right to
access to social security and the state is not or cannot itself sufficiently provide such a
service.

3.35

The right to (access to) social security could, with certain qualifications, also be enforced
against private institutions.

3.36

Regulatory legislation is essential to ensure that private institutions respect and facilitate
the expansion of social security rights.

3.37

Related human rights, such as equality and non-discrimination, administrative justice and
children’s rights all remain useful tools in effecting change in social security in the private
sector.

3.38

Generally speaking, the interdependent and mutually supportive and complementary role
of the different social security-related human rights is imperative for effecting social
inclusion and honouring the dignity of people.

3.39

The constitutional right to equality in particular serves as an important yardstick against
which the validity of distinctions in social security provision and service delivery must be
measured, and binds both the state and non-state actors.

3.40

It might be constitutionally untenable to retain certain discriminatory provisions in social
security legislation. There are, indications that the unequal, exclusionary and inequitable
structure of the present social security system as a whole and of particular elements of the
system, is not in conformity with the constitutional prohibition of unfair discrimination.

3.41

Access to the social security system in South Africa is denied millions of people. This
follows from the fact that the notions of “employee” and “contract of service” (or similar
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notions employed by the legislature) are often relied on in the laws in order to signify
coverage. The effect is that large categories of those who work atypically, in particular
independent contractors, so-called dependent contractors, the self-employed, the
informally employed, and the long-term unemployed, and consequently also the
dependants of these categories of people, are excluded from protection.
3.42

The specific exclusion, in addition, of vast categories of persons confirms this conclusion.
Given the strict categorical approach of South African social assistance, whereby
protection in the form of social assistance is restricted to certain categories (in particular
old age, disability and child care grants), and is made subject to an income and assets test,
the position thus is that these persons, as a rule, do effectively not enjoy social security
protection. The same applies to those who are in formal employment, but who do not
belong to occupational-based funds: insufficient coverage places them at particular risk—
very often as a result of the lack of a legal obligation to participate in a particular scheme
or programme aimed at insuring people against certain social risks occurring.

3.43

An enquiry into the distinction in the retirement age for men (65) and women (60) for
purposes of the state old-age grant requires a balancing of several, potentially opposing,
considerations. It is suggested that the generally disadvantaged position of women in the
labour market, and their involvement in the care economy, especially in the bearing and
rearing of children (social reproduction) for a major part of their working lives, may
constitutionally justify the said distinction. The Committee therefore recommends the
retention of the age differential at this stage.

3.44

The almost blanket exclusion of non-citizens from the South Africa social security system,
in particular the social grant system, may be subject to a constitutional challenge. A
differentiated approach may in the event of some categories of non-citizens be appropriate.

3.45

In terms of international law obligations South Africa is bound to extend protection to
persons with refugee status and to non-citizen children. Excluding lawful residents from
areas of social security protection, in particular those who enjoy permanent resident status,
may be found not to be justified in terms of the Constitution. It would also appear that even
illegal non-citizens are constitutionally entitled to core social assistance.

3.46

Barring a limited number of exceptions, South Africa is not yet linked to the network of
bilateral and multilateral conventions on the co-ordination of social security. This may
operate to the disadvantage of both non-citizens in South Africa, and South Africans who
take up temporary or permanent employment or residence in other countries.

3.47

Given the integration and migration thrust in SADC, and the aims and purposes enshrined in
the SADC Treaty and other SADC instruments, it is recommended that South Africa enter
into bi- and/or multi-lateral arrangements in terms of which the social security position of
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SADC citizens who migrate to South Africa, and South African citizens who migrate to
other countries within the SADC region is regulated.
3.48

It is also recommended, subject to regional obligations that South Africa may incur, that all
the South African social security laws be reviewed so as to remove unconstitutional
distinctions being drawn between citizens and non-citizens, in order to make South African
laws compliant with its international law obligations. It is especially recommended that
distinctions in the areas of employment-related (social insurance) and social assistance
coverage be removed for non-citizens who are legally residing in the country. It is also
incumbent on government to ensure that core social assistance be made available to illegal
non-citizens. Given the international obligations South Africa has incurred, it is further
recommended that the social security laws be amended so as to ensure that those with
refugee status and non-citizen children are granted social security coverage on par with the
protection enjoyed by South African citizens.

3.49

International law deals with the protection of the right to social security in a way that is
instructive in the South African constitutional context. Various international instruments
contain provisions regarding the exercise of this right, such as the Universal Declaration of
Human Rights of 1948, ILO Convention 102 of 1952 concerning Social Security (Minimum
Standards), the Convention on the Elimination of all Forms of Discrimination against Women
of 1979, the Convention on the Rights of the Child of 1989, and the European Social Charter.
Even if the relevant provisions of most of these instruments are not legally binding on South
Africa, they still have to be considered for purposes of interpreting the fundamental right to
access to social security.

3.50

An enhanced monitoring, interrogative and enforcement role for the South African HRC
needs to be envisaged in order to give meaningful effect to the right to access to social
security and other social security-related fundamental rights.

3.51

The supervisory process of the ICESCR provides that state representatives and the
supervisory committee under the ICESCR enter into dialogue in order to address problem
areas in the report. No similar provision or practice exists within the South African system.
It is suggested that dialogue between the HRC and the relevant organs of state take place
on a regular basis.

3.52

The Commission and representatives of different state departments together with other role
players such as NGOs and CBOs must enter into dialogue in order to constructively
identify deficiencies in the present system as well as work together to define and describe
the content of social security rights.

3.53

It is necessary that the HRC must also monitor whether the different state organs had
indeed followed the Commission’s findings and recommendations. If not, and if the
relevant organ of state cannot justify the fact why they did not follow these
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recommendations the committee should be able to enforce the recommendations by way of
a declaratory order.
3.54

Social security benefits may under certain circumstance be recognised as property rights.
This means that social assistance grants will not necessarily form part of property rights
before they accrue to the specific individual. Once social assistance grants have accrued to
an eligible individual, any arbitrary deprivation could be challenged as a potential
infringement of the constitutional right to property. This could have serious implications
for the practice of unilateral withdrawal of social assistance grants. Of course, the
constitutional right to administrative justice (as amplified by common and statutory law)
will prevent unfair interference with social assistance claims.

3.55

In the event of benefits flowing from social insurance (e.g. COIDA, UIF, and RAF
benefits), the protection of the property clause is available because the benefits flow from
the payment of contributions.

3.56

If a comprehensive social security database is established, and/or where provision is made
for access by social security institutions to data kept elsewhere by the state, it is suggested
that specific data-protection legislation be enacted, similar to those found in the EU and the
US, in order to comply with the constitutional right to privacy.

II.

National, Provincial and Local Government competence

3.57

Unless major constitutional changes are brought about, the position is that some social
security matters fall within the functional areas of exclusive provincial legislative
competence of the provinces (such as ambulance services, and provincial roads and
traffics) (Schedule 5), while other social security matters fall within the functional areas of
concurrent national and provincial legislative competence (such as health services,
housing, public transport, and welfare services) (Schedule 4). It is also possible that
provinces could make reference to social security matters in their provincial Constitutions
as, for example, Western Cape did.

3.58

Given the potential for conflict in social security policy making and service delivery, it is,
therefore, recommended that a permanent structure aimed at co-operation, be set up to deal
with social security policy making and service delivery in the (constitutionally foreseen)
spirit of co-operative governance. This structure could be reflected in the establishment of
a Commission on Comprehensive Social Protection.

3.59

It is recommended that social security become a fully-funded mandate, within a costed
norms approach, to ensure the delivery of social security in line with constitutional
requirements. The constitutional principle of co-operative governance must also be given
effect.
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3.60

The role that local governments can play to promote social security should not be
underestimated and provides the ideal opportunity for smaller-scale social security projects
for sectors of the community previously not covered or improperly covered by social
security provisions. This flows from their constitutional obligation to give priority to the
basic needs of the community, and their (constitutional) role as promoters of social
development and of a safe and healthy environment.
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This case raises the state’s obligations under section 26 of the Constitution, which gives everyone the right of access
to adequate housing. The wording of section 26(2) is similar to that of section 27(2). Therefore the judgement of the
court will also be applicable on section 27.
Par 41.
Par 42.
Par 44.
Own emphasis.
Article 2(1), which requires that State parties must realise the rights contained in the Covenant to the “maximum of
their available resources”.
The United Nations Committee on Economic, Social and Cultural Rights (UNCESCR).
“The Committee is of the view that a minimum core obligation to ensure the satisfaction of, at the very least,
minimum essential levels of each of the rights is incumbent upon every State Party.”: General Comment No 3 at 86
par 10. Compare also Craven The International Covenant on Economic, Social and Cultural Rights 141; Henckaerts
1996 Mensenrechten 23; Robertson 1994 Human Rights Quarterly 702; Guideline 9 “The Maastricht Guidelines”;
Leckie 1998 Human Rights Quarterly 100; De Villiers The Protection of Human Rights in Developing Countries
306. The fact that the Committee refers to minimum core obligations, and not to minimum rights of subsistence,
implies that there is an onus on a state to satisfy at least its minimum core obligations.
The Court noted that the General Comment of the UNCESCR does not specify precisely what the content of
minimum core obligations is (par 30). The court further stressed that that minimum core obligation is determined
generally by having regard to the needs of the most vulnerable group that is entitled to the protection of the right in
question. It is in this context that the concept of minimum core obligation must be understood in international law
(par 31). The court argued that it is not possible to determine the minimum threshold for South African purposes due
to the fact that the court does not have comparable information like the UNCESCR. It referred to the fact that the
UNCESCR developed the concept of minimum core over many years of examining reports by reporting states (par
32). It further indicated that it is not in any event necessary to decide whether it is appropriate for a court to
determine in the first instance the minimum core content of a right (par 33).
General Comment No 3 at 85 par 9; See also Häusermann The Realisation and Implementation of Economic, Social
and Cultural Rights 52-53; Henckaerts 1996 Mensenrechten 22; Robertson 1994 Human Rights Quarterly 701.
General Comment No 3 at 85 par 9.
Sections 26(2) and 27(2) of the South African Constitution read that the state must “achieve the progressive
realisation of each of these rights” and not the full realisation of these rights.
Craven The International Covenant on Economic, Social and Cultural Rights 128; Sybesma-Knol 1995
Mensenrechten 82.
Sybesma-Knol 1995 Mensenrechten 82; Alston and Quinn 1987 Human Rights Quarterly 166; Craven The
International Covenant on Economic, Social and Cultural Rights 115; Andreassen, Smith and Stokke Compliance
with Economic and Social Human Rights 257; Guideline 8 The Maastricht Guidelines; Gomez 1995 Human Rights
Quarterly 163.
Par 45.
Par 45.
Par 46.
1997 12 BCLR 1696 (CC) par 11.
Soobramoney v Minister of Health (KwaZulu-Natal) 1997 12 BCLR 1696 (CC) par 11—as quoted in The
Government of the Republic of South Africa and Others v Grootboom and Others 2000 11 BCLR 1169 (CC) par 46.
Own emphasis.
Par 46.
Par 31.
Sandra Liebenberg, “The Right to Social Assistance: the Implications of Grootboom for Policy Reform in South
Africa” (2001). South African Journal of Human Rights.
See also Liebenberg 2001.
Majola remarks that there is still uncertainty as to what is meant by “access to” and that the core content of this right
must still be interpreted by the courts. Majola 1999 1:4 ESR Review 6. Davis, Cheadle and Haysom Fundamental
Rights in the Constitution 345 further remarks that the distinction can be understood as an attempt to avoid an
interpretation that this section creates an unqualified obligation on the state to guarantee free housing on demand to
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everyone. See also Du Plessis 1997 Stell LR 186; Du Plessis 1996 Stell LR 13-14; Du Plessis 1996 Stell LR 293; Du
Plessis and Gouws 1996 SA Public Law 35.
Par 35.
Own emphasis.
This approach of the court places an even heavier burden on the resources of the state. It implies that the state will
have to create effective policies to achieve the maximum output.
An example is to create the necessary infrastructure in rural areas for the elderly to enable them to collect their oldage pensions.
Section 39. See also the paper entitled “The Role and Influence of International Law on the Right to Access to
Social Security”, prepared for the Ministerial Committee of Inquiry into a Comprehensive Social Security System
by Prof MP Olivier and Dr L Jansen van Rensburg (April 2001), in particular par 2.
As noted below, in the first certification judgement the Constitutional Court remarked that these rights are
justiciable and may lead to court orders which may have implications for budgetary matters: Ex parte Chairman of
the Constitutional Assembly: In re: Certification of the Constitution of the Republic of South Africa, 1996 1996 (4)
SA 744 (CC) 800 D-F (par 77).
Section 184(3) of the Constitution: “Each year, the Human Rights Commission must require relevant organs of state to
provide the Commission with information on the measures that they have taken towards the realisation of the rights in
the Bill of Rights concerning housing, healthcare, food, water, social security, education and the environment.”
Article 22.
Article 11(1)(e).
Article 26.
Article 12.
Section 39(1)(b) of the Constitution; S v Makwanyane 1995 (3) SA 391 (CC); 1995 (6) BCLR 665 (CC).
Article 9 and article 2(1) respectively.
See the Vienna Convention on the Law of Treaties of 1969, a 18, 26 and 27; Liebenberg “The International
Covenant on Economic, Social and Cultural Rights and its implications for South Africa” 1995 SAJHR 359 371-372.
See generally Raoul Wallenberg Institute of Human Rights and Humanitarian Law General Comments or
Recommendations adopted by the United Nations Human Rights Treaty Bodies, vol II: Committee on Economic,
Social and Cultural Rights (1997).
By Prof MP Olivier and Dr L Jansen van Rensburg (April 2001)
See also Davis, Cheadle and Haysom Fundamental Rights in the Constitution 352.
As in the case of The Government of the Republic of South Africa and Others v Grootboom and Others 2000 11
BCLR 1169 (CC).
Trengove 1999 1:4 ESR Review 8.
Sections 172(b) and 167(7) of the Constitution.
Section 38.
1997 3 SA 786 (CC) par 19.
Own emphasis. See Grootboom and Others v Oostenberg Municipality and Others 2000 3 BCLR 277 (C).
Section 172 (1)(a).
Sections 173 and 8 (3).
Section 173.
Sections 32 (10), 33 (2) and 34.
If it is non-compliance by parliament.
If it is non-compliance by the provincial legislature.
Davis, Cheadle and Haysom Fundamental Rights in the Constitution 352. See The Government of the Republic of
South Africa and Others v Grootboom and Others 2000 11 BCLR 1169 (CC) par 96, 99.
Davis, Cheadle and Haysom Fundamental Rights in the Constitution 352.
Own emphasis.
Trengove 1999 1:4 ESR Review 8; Scott 1999 1:4 ESR Review 5. This remedy of supervisory jurisdiction is used in
Canadian and Indian courts.
Trengove 1999 1:4 ESR Review 10-11.

93

182

183

184

185

186
187
188
189
190
191

192
193
194
195

196
197

198
199

200
201

In Bacela v MEC for Welfare (Eastern Cape Provincial Government) 1998 (1) All SA 525 (E) the decision of the
MEC to suspend payment of arrear pensions, payable in terms of the Social Assistance Act 59 of 1992, due to
budgetary constraints, was successfully challenged. See also Ngxuza & others v Secretary, Department of Welfare,
Eastern Cape Provincial Government & another 2000 BCLR 1322 (E); Bushula & others v Permanent Secretary,
Department of Welfare, Eastern Cape Provincial Government & another 2000 BCLR 728 (E); Rangani v
Superintendent-General, Department of Health and Welfare, Northern Province 1999 (4) SA 385 (T); and Mpofu v
MEC for the Department of Welfare and Population Development in Gauteng Provincial Government unreported
WLD case 2848/99 of 18 February 2000.
See also Ngxuza & others v Secretary, Department of Welfare, Eastern Cape Provincial Government & another
2000 BCLR 1322 (E).
The Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government v Member of the Executive
Council for Welfare, Eastern Cape Provincial Government (judgement delivered on 31 August 2001) (Case
493/2000).
See Bushula & others v Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government &
another 2000 BCLR 728 (E); Rangani v Superintendent-General, Department of Health and Welfare, Northern
Province 1999 (4) SA 385 (T); Mpofu v MEC for the Department of Welfare and Population Development in
Gauteng Provincial Government unreported WLD case 2848/99 of 18 February 2000.
Section 33 of the Constitution 108 of 1996.
1999 BCLR 1059 (CC).
At 1117E-F.
2000 BCLR 241 (CC).
Act 3 of 2000.
which is defined to include any decision taken, or any failure to take a decision, by an organ of state when
exercising a constitutional power or a public power or performing a public function, or by a natural or juristic person
when exercising a public power or performing a public function: s 1. Certain executive and other functions and
decisions are specifically excluded from the purview of the definition.
The Act contains a wide definition of the concept: see section 1.
Section 3(1).
Section 3(2)(a).
If it is reasonable and justifiable in the circumstances, an administrator may depart from any of these requirements:
section 4(a). Certain relevant factors to be taken into account to determine whether the departure is reasonable and
justifiable, are indicated (section 4(b)).
Section 3(2)(b).
If reasons have not been given to any person whose rights have been materially and adversely affected by
administrative action, the person may within a 90 day period (after the date on which that person became aware of
the action or might reasonably have been expected to have become aware of the action) request that written reasons
be furnished: section 5(1). The reasons must be furnished within a period of 90 days: section 5(2). Failure to furnish
adequate reasons will be presumed to imply that the administrative action was taken without good reason: section
5(3).
Meaning the Constitutional Court, a High Court and a Magistrate’s Court: section 1.
Meaning any independent and impartial tribunal established by national legislation for the purposes of exercising
judicial review: section 1.
Section 6(1).
(a) where the administrator who took the action was not authorised to do so; or acted under an irregular delegation
of power; or was biased or reasonably suspected of bias;
(b) where a mandatory and material prescribed procedure or condition was not complied with;
(c) where the action was procedurally unfair;
(d) where the action was materially influenced by an error of law;
(e) where the action taken was for a reason not authorised by the empowering provision; was for an ulterior purpose
or motive; took into account irrelevant considerations or did not take into account relevant considerations; was
because of the unwarranted dictates of another person or body; was taken in bad faith; or was taken arbitrarily or
capriciously;
(f) where the action concerned consists of a failure to take a decision;
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(g) where the action taken is so unreasonable that no reasonable person could have so exercised the power or
performed the functions
“The legal framework of social security in South Africa” (paper prepared for the Committee of Inquiry into a
Comprehensive Social Security System by Prof MP Olivier, Mr R van Niekerk et al, Ms G Y Kuppan and Mr G
Mpedi, July 2001)
Section 41(1)(b)).
2000 BCLR 1322 (E).
Section 41(1)(c). Section 41(1)(d), which commands all organs of state to be loyal to the Constitution, has been
relied upon by the Supreme Court of Appeal in The Permanent Secretary, Department of Welfare, Eastern Cape
Provincial Government v Member of the Executive Council for Welfare, Eastern Cape Provincial Government
(judgement delivered on 31 August 2001) (Case 493/2000).
Section 195(1). In The Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government v
Member of the Executive Council for Welfare, Eastern Cape Provincial Government (judgement delivered on 31
August 2001) (Case 493/2000) the Supreme Court of Appeal referred to section 195(1)(e) which requires that public
administration be conducted on the basis that “people’s needs must be responded to”.
See also Freedman, W et al “Constitutional Issues” in Olivier, M et al Social Security Law: General Principles
(Butterworths, 1999) 512-514.
In view of the fact that South African citizenship is in terms of section 3(c) of the Social Assistance Act of 1992 one of
the eligibility criteria for accessing almost all social assistance benefits (such as old-age and disability benefits, but not
the foster child grant, for which residency suffices); see also section 12(1)(b)(i) of the Aged Persons Act 81 of 1967 for a
similar restriction.
Fultz & Pieris The social protection of migrant workers in South Africa (ILO, 1997) 9.
See Larbi-Odam v Member of the Executive Council for Education (North-West Province) 1998 (1) SA 745 (CC)
par 30-31; see also Baloro v University of Bophuthatswana 1995 (4) SA 197 (BSC).
See Baromoto v Minister of Home Affairs 1998 BCLR 562 (W) and Johnson v Minister of Home Affairs 1997 (2) SA
432 (C).
See article 9 of the Convention on the Rights of the Child, signed and ratified by South Africa.
Of 31 March 1999.
Chapter 2 of the Constitution.
White Paper on International Migration par 2.2—2.4.
Act 130 of 1998.
Section 2(a) and (b) of the Act.
Section 3(a).
Namely people who flee their own country owing to external aggression, occupation, foreign dominion or events
that seriously disturb public order: s 3(b).
Section 3(c).
Section 27(b) of the Act.
See articles 3, 16, 22, 23 and 24.
South Africa acceded on 12 January 1996. It also acceded to the UN Protocol Relating to the Status of Refugees of
1967 on 12 January 1996.
See sections 231-233 of the Constitution.
Section 39(1)(b) of the Constitution.
E.g. in terms of section 60 of the Compensation for Occupational Injuries and Diseases Act 130 of 1993 (COIDA) an
employee or dependant of an employee who is resident outside the Republic or is absent from the Republic for a
period(s) of more than six months, and to whom a pension is payable, can be awarded a lump sum, thereby losing any
entitlement to the pension.
Vonk G De coördinatie van bestaansminimumuitkeringen in de Europese Gemeenschap (1991) 483-484.
Vonk continues by drawing attention to the fact that in international co-ordination law a distinction is usually drawn
between social assistance and social insurance measures: “However, it appears that these co-ordination instruments
can do little to improve the position of migrants within minimum subsistence benefit schemes. Traditionally, they
only cover social insurance schemes which are related to a number of internationally recognised social risks, such as
sickness, unemployment, invalidity, and old age.”
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Such as the Social Charter for Fundamental Rights and the SADC Protocols, discussed in the paper entitled
“Regional integration and social protection: An analysis of country systems and regional instruments within the
Southern African Development Community (SADC)”, prepared for the Committee by Prof MP Olivier and Dr L
Jansen van Rensburg.
1997 (6) BCLR 1489 (CC).
This constitutes a summary of the factors as per the cases of Harksen v Lane NO 1997 (6) BCLR 1489 (CC);
Prinsloo v Van der Linde 1997 (6) BCLR 759 (CC); Brink v Kitschoff NO 1996 (6) BCLR 752 (CC); Jooste v Score
Supermarket Trading (Pty) Ltd 1999 (2) BCLR 139 (CC) and others.
1997 (10) BCLR 1348 (CC) at par 52, par 67-70.
For a fuller discussion of this issue, see the chapter on the legal framework of social security, appended in a separate
volume of the Report.
Cf the pertinent provisions of the Social Assistance Act 59 of 1992, and the attendant regulations.
See par 15.
Section 25.
Section 25(1) provides that: “No one may be deprived of property except in terms of law of general application, and
no law may permit arbitrary deprivation of property.”
See generally De Waal, Iain and Erasmus The Bill of Rights Handbook (1999) 402 and the Black Sash submission to
the Committee.
De Waal et al 404.
See Freedman, W et al “Constitutional Issues” in Olivier, M et al Social Security Law: General Principles
(Butterworths, 1999) 520-522.
Devenish G A Commentary on the South African Constitution (1998) 71; De Waal et al The Bill of Rights Handbook
404-405; Freedman et al “Constitutional Issues” in Olivier, M et al Social Security Law: General Principles 520522.
Reich A “The New Property” 1964 (73) Yale Law Journal 73.
1995 (9) BCLR 1235 (Tk) 1246B-C. The Court expressed the view that “property” within the meaning of the
constitutional clause (contained in the interim Constitution) possibly extends to social benefits such as state
contracts, pension and medical benefits and employment rights; property under the Constitution, therefore, intends
encompassing a broader field of incorporeal objects and rights such as state pensions than traditionally recognised
categories under the common law: see also the Black Sash submission.
Van der Walt J The Constitutional Property Clause ( 1997) 57.
Of course, as pointed out by Freedman et al “Constitutional Issues” in Olivier, M et al Social Security Law: General
Principles 522, if the argument is that social insurance deserves the protection of the constitutional property clause
because of the elements of contribution, it could be argued that claimants of social assistance also make
contributions through the taxes. This is also the position taken by the Black Sash in its submission to the Committee.
A different basis for regarding welfare benefits as property has been developed in the USA. In Goldberg v Kelly 397
US 254 (1970) the Supreme Court held that welfare benefits did amount to property within the meaning of the due
process clause in the American Constitution. See further Freedman et al “Constitutional Issues” in Olivier, M et al
Social Security Law: General Principles 522
See also par 13.1 above.
See Freedman et al “Constitutional Issues” in Olivier, M et al Social Security Law: General Principles 521-522.
See the 1996 decision in Gaygusuz v Austria; Van den Bogaert S Social Security, Non-discrimination and Property
(1997).
BverfGe 69, 272 (1985).
Section 14.
Cf. Freedman et al “Constitutional Issues” in Olivier, M et al Social Security Law: General Principles 515-517.
1996 (4) BCLR 449 (CC) at 484D and 491G-H.
Bill 67-98 at http://www.polity.org.za/gnuindex.html.
Where it is current policy with insurance companies not to make known the results of an HIV-test (the policy
application is merely turned down), it will be interesting to see the operation of the Open Democracy Bill provisions,
which stipulate that a person should have access to information held by an organisation on him/her.
Section 11(1) and (2).
The Labour Relations Act 66 of 1995.
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See now the proposed (amending) clause 57(3)(a) and (b) of the Unemployment Insurance Bill (B3-2001) which
stipulates: “(a) In order to determine the payment of benefits in terms of this Act, the Commissioner may access any
information on a database of the State which contains information regarding social security; (b) For purposes of
paragraph (a) the Commissioner must co-operate with other State institutions to link their respective databases.”
EU Directive 95/46/EC.
US Privacy Act of 1974.
Executive Council of the Western Cape Legislature v President of the RSA 1995 (4) SA 877 CC; 1995 (10) BCLR
1289 CC.
This relates to social security and health in a number of ways, such as the well-known financial difficulties
experienced by the ambulance services provincially, payment of ambulance services by private medical aid funds,
free services for the needy, etc.
Insofar as this may relate to the Road Accident Fund.
This may be important in areas where forms of informal social security are prevalent, especially in rural areas in the
Eastern Cape, KwaZulu Natal and Northern Province.
Insofar as it may relate to health (reproductive) matters.
Insofar as it may relate to the Road Accident Fund.
This falls squarely, currently at least as far as the administration thereof is concerned, within the domain of the
provinces. This means that the administration of the various pieces of national legislation has been assigned to the
provinces, or (previous) provincial legislation governing such services is still in place and has been taken over by
the provincial governments.
See section 155(6)(a) and (7).
Which could include the question of fees and the possibility of child care grants made locally to ensure that these
children are cared for during the day.
Which are often free and universal in its cover, but many municipalities are finding it difficult to continue providing
these services or have limited the range of services provided.
In terms of item 14 of Schedule 6 to the 1996-Constitution. This may be an option where a decision is taken not to
revamp the whole social security system, but rather to work with amendments to existing laws, some of which may
come from a previous dispensation.
Western Cape Provincial Government, Free State Provincial Government and Northern Province Provincial
Government in re: DBV Behuising v North West Provincial Government and the Registrar of Deeds, Case CCT
22/99, decision of 2 March 2000. This case concerned the interpretation of the Interim Constitution, but Devenish (A
Commentary on the South African Constitution (1998) 172-173), for example, argues that there are not many
fundamental differences (between the interim and the 1996 Constitution) in terms of how a conflict between national
and provincial legislation is to be dealt with.
DBV-case par 17.
Ex parte the President of the RSA in re: Constitutionality of the Liquor Bill 2000 (1) BCLR 1 (CC); 2000 (1) SA 732
(CC) par 51.
DBV-case par 20.
DBV-case par 36ff.
E.p. Speaker of the KwaZulu-Natal Provincial Legislature-case 1996 (4) SA 653 (CC); 1996 (7) BCLR 903 (CC) par
19.
DBV case par 40ff.
DBV case par 48ff.
Research (Murray and Simeon “From paper to practice: the National Council of Provinces after its first year” (1999)
14 SA Public Law 96-141 at 108) has indicated that the majority of NCOP members interviewed felt that section 75legislation in fact does impact on provinces and that they should have been free to discuss it in their provincial
legislatures.
And legislation in terms of a number of other sections (sections 65(2), 163, 182, 195(3) and (4), 196 and 197).
In the Constitutionality of the Liquor Bill-case 2000 (1) BCLR 1 CC; 2000 (1) SA 732 CC it was stated obiter that
where a bill is erroneously, but in good faith, put through the stricter section 76-procedure, it would not necessarily
lead to it being declared unconstitutional (par 26).
Murray and Simeon (1999) 132.
DBV-case par 65, 69.
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E.g. health services, housing, public transport and welfare services.
E.g. ambulance services.
Section 156(4).
Sections 156(2) and 156(4).
Section 228.
Although this could be a useful mechanism for provinces to realise social security rights, it has been unutilised.
See for example City Council of Pretoria v Walker 1998 (3) BCLR 257 (CC); 1998 (2) SA 363 (CC); Fedsure Life
Assurance Greater Johannesburg Transitional Metropolitan Council 1998 (12) BCLR 1458 (CC).
Sections 152(1)(c) and 153(a) (“a municipality must structure its administration and budgeting and planning
processes to give priority to the basic needs of the community...”).
Section 152(1)(d).
Liquor Bill-case par 48. As mentioned above, these circumstances relate to national security, economic unity,
essential national standards, minimum standards for the rendering of services and to prevent one province from
taking action prejudicial to another province or the country as a whole.
Sections 81 and 82 Western Cape Constitution, under the heading “Directives of Provincial Policy” states that
“[T]he western Cape government must adopt and implement policies to actively promote and maintain the welfare
of the people of the Western Cape...”. In the subsequent list is included: the exact wording of section 27(1) of the
Constitution (i.e. the rights to social security), but also aspects such as the development of rural communities and the
promotion of the welfare of rural workers and access to social services for the elderly. These principles are not
legally enforceable, but guide the Western Cape government in making and applying laws. During the certification
hearing of the Western Cape Constitution it was argued that the provinces create confusion by being peremptory
(using the term “must”), while the relevant provisions are in fact non-enforceable. This was found to create no
problem, as it guides the province and is similar to those found in the constitutions of India, Ireland and Namibia
(Certification of the Constitution of the Western Cape, 1997 1997 (4) SA 795 (CC) par 77ff).
In terms of section 239 of the Constitution, in addition to state departments in all spheres, state organs also include
institutions functioning in terms of the national or a provincial Constitution and those exercising a public power or
function in terms of any legislation. See also Directory Advertising Cost Cutters v Minister of Post and
Telecommunications 1996 (3) SA 800 (T) (state is only shareholder and controls institution); Oostelike Gauteng
Diensteraad v Transvaal Munisipale Pensioenfonds 1997 (8) BCLR 1066 (T) (where the fact that the majority of a
controlling body is appointed by the state or where the functions are prescribed by the state so that the state is
effectively in control was considered to render the body bound by the Bill). Cf Mistry v Interim National Medical
and Dental Council of South Africa 1997 (7) BCLR 933 (D) which illustrates the anomalies if the test is too strictly
applied (i.e. state medical inspectors would be bound by the Bill, but those appointed by a statutory body, would not
be).
The Government of the Republic of South Africa and Others v Grootboom and Others 2000 11 BCLR 1169 (CC) par
35. Own emphasis.
2000 (2) SA 1 (CC); 2000 (1) BCLR 39 (CC).
It is unlikely that the taxation powers of provinces will be such that social security schemes could be funded
significantly in this regard. Furthermore, provinces currently lack the constitutional competence to comprehensively
legislate on social security matters. See the discussion above.
Depending on the system (e.g. universal, means-tested) and branch of social security (e.g. health
insurance/assistance, pensions), which are in fact delivered/implemented.
See par 13.1 above.
CCT 26/2000, decision of 29 November 2000 (http://www.concourt.gov.za).
What is interesting from the facts of the case, is that the school at stake serves a poor community (par 1), thus
rendering the school heavily reliant on state subsidies. It may also be possible to argue that, in the absence of this
school, government would not be able to realise the right to education for the children in involved to the same extent
that the school, with the help of the subsidies, does.
The Court did not spell out what these constitutional requirements in relation to legislative acts may be. Cf. for
example sections 44, 53 and 58 of the Constitution, which contain mostly procedural requirements.
The well-known Traub-case (1989 (4) SA 731 (A)) established the application of this phrase in South African law.
It is said to come into existence where (a) a person enjoys an expectation of a privilege or benefit of which it would be unfair to deprive him/her without a
fair hearing; or
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(b) the previous conduct of an official has given rise to an expectation that a certain procedure will be followed
before a decision is made.
President of the RSA and others v SARFU and others 2000 (1) SA 1 (CC); 1999 (10) BCLR 1059 (CC).
See the discussion in par 13.1 above.
Fedsure Life Assurance Ltd and Others v Greater Johannesburg Transitional Metropolitan Council and Others
1999 (1) SA 374 (CC); 1998 (12) BCLR 1458 (CC).
Cf. section 39(1)(c) and sections 231-233 of the Constitution Act, 1996; O-Shea A “International Law and the Bill
of Rights” in The Bill of Rights Compendium. See also the paper entitled “The role and influence of international
law on the right to access to social security” prepared by Prof MP Olivier and Dr L Jansen van Rensburg for the
Committee. South Africa has been criticised by the UN Committee on the Rights of the Child for its failure to ratify
the Convention on Economic, Social and Cultural Rights and subsequent insufficient funding in this regard
(Concluding observations of the Committee on the Rights of the Child: South Africa CRC/C/15/Add.122, 28 January
2000, para 11, 15, 24, 25, 29 and further).
Limburg Principles on the Implementation of the International Covenant on Economic, Social and Cultural Rights
of 28 September 1984, UN Doc E/CN.4/1984/4.
Http://www1.umn.edu/humanrts/instree/Maastrichtguidelines.html.
Par 14.
(1995) 5ff.
Fedsure-case par 45.
E.g. an increase in the number of people provided with houses.
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